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BRIEF ON BEHALF OF APPELLANT 

JURISDICTIONAL STATEMENT 

U.S.C. Title 18 §80. Pursuant to the provisions of Title 
17, §101, District of Columbia Code, 1940 edition, this Court 
has jurisdiction to review, and appellant prosecutes this 
appeal from the judgment entered against appellant by the 
United States District Court for the District of Columbia 
on June 27, 1947 and the interlocutory orders entered in 
the said proceedings. 
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STATEMENT OF CASE 

Appellant (herein called defendant) was indicted on Jan¬ 
uary 17,1947 on eleven counts in Criminal Case No. 48-47, 
for having made false and fraudulent statements to repre¬ 
sentatives of governmental agencies, in connection with 
authorized investigations as to his character and fitness 
for government employment, in violation of U.S.C. Title 

18, Sec. 80. Counts one, five, six, eight, ten and eleven 
charge defendant with having falsely and fraudulently de¬ 
nied to representatives of the Federal Bureau of Investi¬ 
gation on July 29,1942, to representatives of the Civil Serv¬ 
ice Commission on November 23, 1942 and April 20, 1943, 
and to a representative of the State Department on June 
1, 1946 that he had ever been a member of the Communist 
Party or had ever used the name Tony Whales. Counts 
two, three, four, seven and nine charge defendant with 
having falsely and fraudulently denied to representatives 
of the Federal Bureau of Investigation on July 29, 1942 
and to representatives of the Civil Service Commission on 
November 23, 1942 and April 20, 1943 that he had ever 
attended meetings of, contributed services to, or partici¬ 
pated in the activities of the Communist Party, or had 
ever made any speech against conscription. (Appendix 
2-19) 

Defendant was arraigned and pleaded not guilty on Jan- 
uary 24, 1947, and on February 18, 1947 moved to dismiss 
the indictment on the ground that prosecution under counts 
one through nine of the indictment was barred by the 
statute of limitations and that the indictment failed to 
state facts sufficient to constitute a crime. (Appendix 

19, 20). The motion was argued on March 13, 1947 before 
Mr. Justice Keech, and denied on April 25, 1947. ( Appen¬ 
dix 20-30; U. S. v. Marzmi, 71 Fed. Sup. 615) The case 
vrent to trial before Mr. Justice Keech and a jury on 
May 12, 1947 and concluded on May 31, 1947. 
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The jury returned a verdict of guilty on each of the 
eleven counts and, on June 27, 1947, defendant was sen¬ 
tenced, generally, to imprisonment for a term of one to 
three years. (Appendix 45-47) During and after the trial, 
defendant renewed his motion to dismiss in motions for 
a directed verdict, (Appendix 31) for judgment of acquittal, 
(Appendix 31-32) and for a new trial (Appendix 46). These 
motions, all of which were denied, also set forth other 
grounds which are the subject of the present appeal. After 
sentence, Mr. Justice Keech denied defendant’s motion to i 
be continued on bond and defendant was immediately com¬ 
mitted. Notice of appeal was filed on July 7, 1947. On 
July 18,1947, defendant petitioned this court for an order : 
permitting defendant to bail, pending disposition of his 
appeal, and on consideration of the petition, the govern¬ 
ment’s answer and objections and defendant’s reply to the ; 
objections, this court on July 31, 1947 issued its order 
granting defendant’s petition. 

Defendant was born in Rome, Italy in *1912 and came to 
the United States in 1924, after his father, who left Italy 
when Mussolini came to power. He was graduated from j 
Scranton High School, was awarded a scholarship to Wil¬ 
liams College, where he was a member of Phi Beta Kappa, | 
and was graduated with honors in 1936. He attended j 
Oxford University in England for two years on a fellow¬ 
ship from Williams College, and received his degree with j 
honors. While at Oxford, he visited Spain to observe the 
civil war and spent several months with an anarchist ! 
column on the government side. Upon graduation from < 
Oxford, he and his wife travelled through almost all the 1 
countries of Europe and Asia, except Russia, by which he 
was denied a visa. In all of these travels he used a pass¬ 
port in his own name. In 1940 he returned to New York | 
and after a brief period on WPA obtained a position as 
senior assistant and later as instructor in economics at 
New York University, where he also enrolled as a graduate 
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student in evening courses. He remained in this position 
in New York until February 1942 when he came to Wash¬ 
ington to apply for a position in the government. (Ap¬ 
pendix 157-171) 

On March 7, 1942 defendant was employed, as a war 
service appointee subject to character and fitness investiga¬ 
tion, by the United States government as a Junior Econ¬ 
omic Editor in the Office of the Coordinator of Information. 
With various advancements and promotions, he continued 
in that office and its successor, the Office of Strategic Serv¬ 
ices, until November 1943, when he was inducted into the 
Army as a private and immediately reassigned to his 
former position, in military status, in the O.S.S. After 
eight months’ service overseas he was honorably discharged 
from the armed forces as a master sergeant in September 
1945, and remained, as a civilian, in his former position 
hs Deputy Chief of the Presentation Division in the O.S.S. 
and later in the State Department, to which his unit in the 
O.S.S. had been transferred, until November 15,1946, when 
he resigned and entered private employment in Washing¬ 
ton, D. C., as a producer of films for labor unions. On De¬ 
cember 20,1946, defendant received notice that he had been 
discharged by the State Department in the interests of tne 
United States. (Appendix 171-176; 181, 218; Tr. 103-109, 
2S6, 860, 1117, Defendant’s Exhibit 1.) 

In connection with his character and fitness for govern 
ment employment, defendant was interrogated by a repre¬ 
sentative of the F.B.I. on July 29, 1942, in a proceeding 
under oath and stenographically transcribed. His state¬ 
ments at this interrogation (Appendix 244-246) are the 
subject matter of Counts one, two, three, four and six of 
the indictment. No action was taken as a result of this 
interrogation. Defendant was further interrogated on No¬ 
vember 23, 1942 by representatives of the Civil Service 
Commission in a similar proceeding. His statements at 
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this interrogation (Appendix 246-249) are the subject mat¬ 
ter of counts five and seven of the indictment. As a result 

A 

of this interrogation, defendant received notice from the 
Commission that his suitability for responsible government 
employment had not been established and that he had been 
rated ineligible. He appealed and, after a hearing on 
April 20, 1943 before the Board of Appeals and Review 
of the Commission, in a similar proceeding, the finding was 
reversed and he was rated eligible on July 29, 1943. His 
statements at that hearing (Appendix 249-254) are the sub¬ 
ject matter of counts eight and nine of the indictment. In 
May, 1946, after defendant’s discharge from the Army and 
his transfer to the State Department, he was requested 
to resign for security reasons and on June 1, 1946, at his 
request, he met with Panuch, his superior in the State De¬ 
partment, asserted his desire to resign but his unwilling¬ 
ness to do so under fire, and discussed the charges against 
him. This conference was informal, not under oath or 
stenographically transcribed, and only Panuch. and defend¬ 
ant were present. At a further interview in August 1946, 
defendant was assured by Panuch that “it is O.K.” and 
thereafter submitted his resignation. Defendant’s state¬ 
ments to Panuch at the conference of June 1, 1946 as to 
which there is considerable conflict in the evidence (Ap¬ 
pendix 48-55, 55-64, 176-181, 202) are the subject matter 
of counts ten and eleven of the indictment. 

The government’s case as to the falsity of defendant’s 
statements on the foregoing occasions rests entirely on 
testimony as to his activities in New York City in 1940 
and 1941. During the period of his government employ¬ 
ment, and thereafter, there is no allegation, and no evi¬ 
dence was offered that he was a member of the Communist 
Party, used an alias or was disloyal in any way. On the 
contrary, it was stipulated that he “was requested to and 
did prepare certain maps and data relating to aerial targets 
in Tokyo but it is not contended by the defendant that the 
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targets were bombed by Doolittle’s flyers. They may or 
may not have been bombed by the flyers.” (Appendix 242) 
The record shows that he performed valuable war work, 
including work for General Marshall, that he was promoted 
from a position of Junior Economic Editor, at an annual 
salary of $3,S00 in March 1942, through successive steps, 
leaving out of account his military service from November 
1943 to September 1945, to a position of Deputy Chief at 
an annual salary of $8,179.50, which he held at the time of 
his resignation, (Tr. 103-109, Defendant’s Exh. 1.) and that 
six character witnesses, including a Brigadier General, who 
knew him during the period of his government employment 
testified as to his reputation for veracity, loyalty and good 
character. (Appendix 140-149, 152-156, 270) 

STATUTES INVOLVED 

See Appendix A. 81-99. 

STATEMENT OF POINTS 

1. Prosecution under the first nine counts of the indict¬ 
ment was barred by the statute of limitations; the trial 
of these counts prejudicially affected defendant’s rights in 
the trial of the last two counts; and the verdict and judg¬ 
ment thereon cannot be sustained. 

2. The charge with respect to character evidence was 
error. 

3. The exclusion of evidence relating to Negroes, solely 
because of the presence of nine Negro jurors on the jury 
was error, and defendant was thereby deprived of consti¬ 
tutional rights. 

4. The admission of conclusions and opinion testimony 
that defendant was a Communist and engaged in Com¬ 
munist meetings and activities was error. 

5. The admission of Communist and other leaflets, not 
prepared or distributed by defendant, was error. 
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SUMMARY OF ARGUMENT 

Prosecution, trial and punishment of defendant on the 
first nine of the eleven counts of the indictment are barred 
by 18 U.S.C. Title 18, Sec. 582, since those counts charge 
crimes committed more than three years before the indict¬ 
ment was returned. U.S.C. Title 18, $590 (a) clause 1, sus¬ 
pending the running of the statute of limitations in “of¬ 
fenses against the laws of the United States involving de¬ 
frauding or attempts to defraud the United States” is not 
applicable to the offenses charged in the first nine counts 
of the indictment under U.S.C.Title 18, $80, clause 2, 
charging that defendant made “false and fraudulent state¬ 
ments” to representatives of the United States government 
agencies, because the latter statute does not require either 
the intent to defraud or pecuniary loss to the United States 
as essential ingredients of the crime, whereas the suspen¬ 
sion statute is limited in its application to offenses in which 
such intent and loss are essential ingredients. The Trial 
Court’s error in denying defendant’s motions based on 
the statute of limitations prejudicially affected the trial of 
the last two counts, because the evidence admitted under 
the barred counts was collateral, remote and unnecessary 
to the trial of the last two counts, and related to other 
crimes and prejudicial and inflammatory matters not 
charged in the last two counts. This is a stale prosecution 
motivated by political reasons. The indictment shows on 
its face that the government had the information about 
defendant in 1942 and 1943 which it brought out at the trial 
in 1947 and the record shows that the chief witness for the 
prosecution had been available to testify since 1944. (Point 

I) 

The Trial Court also erred in failing to charge the jury 
in accordance with the Egan case, as requested by Defend¬ 
ant, and, although such failure was brought to the Court’s 
attention at the conclusion of his charge, the Court re- 
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fused to correct his error, (Point II) The Trial Court 
further erred in excluding competent, relevant and material 
evidence offered by the defense relating to Negroes, solely 
because of the presence of nine Negro jurors on the jury. 
It excluded defendant’s testimony relating to a meeting 
at the home of defendant where an incident involving police 
brutality against Negroes was being discussed, the pur¬ 
pose of which was to show that the meeting involved a 
different subject matter from that described by the govern¬ 
ment witness, Harper, and was not a “Communist meet¬ 
ing,” as Harper had testified. Also excluded was the pro¬ 
posed cross-examination of the chief government witness, 
Drew, the purpose of which was to attack Drew’s credibility 
by showing, with reference to matters about which he had 
testified on direct examination, that he had not merely 
followed his instructions to spy on the National Negro 
Congress as a “subversive” organization but had himself 
created a local branch of that organization, solicited mem¬ 
bers for it, reported the names of such members to the 
Police Department, and had otherwise been guilty of mis¬ 
conduct typical of an agent-provacateur. Also excluded 
was the proposed cross examination of both Harper and 
Drew as to the objects of the National Negro Congress, the 
purpose of which was to show that defendant’s activities 
therein were in furtherance of the aims of the Congress 
rather than of the Communist Party. "While excluding such 
testimony when offered by defendant on the ground that 
it would create prejudice in the minds of this predominantly 
Negro jury, the Court admitted evidence on the same sub¬ 
ject matter, when offered by the prosecution. The Court 
thereby applied a discriminatory standard for the admissi¬ 
bility of evidence, arbitrarily restricted defendant’s defense 
on issues of crucial importance in the case, and unconstitu¬ 
tionally deprived defendant of liberty without due process 
of law and the right to trial before an impartial and repre¬ 
sentative jury in violation of the Fifth and Sixth Amend- 
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ments. (Points III and IV) The Trial Court further 
erred in admitting as evidence opinions and conclusions of 
witnesses for the government that defendant was a Com¬ 
munist or engaged in Communist meetings or activities and 
in refusing to allow defendant to test the basis of such 
conclusions. (Point V) The Court further erred in ad¬ 
mitting as evidence Communist and other leaflets and pam¬ 
phlets, not prepared or distributed by defendant, without 
limitation or instructions to the jury as to the purpose for 
which such pamphlets might be considered. (Point VI) 
The Court’s error in requiring defendant to be tried on 
nine counts barred by the statute of limitations, its re¬ 
fusal to correct its charge and its errors in admitting and 
excluding evidence were not mere harmless error, but pre¬ 
judicially affected defendant’s rights, and its exclusion of 
evidence relating to Negroes, solely because of the pre¬ 
ponderantly Negro jury, deprived defendant of constitu¬ 
tional rights. The judgment, therefore, should be reversed 
and case remanded for a new trial. 

ARGUMENT 

I. 

The Statute of Limitations 

A. The Court erred in Denying Defendant’s Motion to 
Dismiss the first nine counts of the Indictment as Barred 
by U. S. C. Title 18, § 582. 

Of the eleven counts of the indictment, (Appendix 2-19) 
the first nine charge that defendant in violation of U.S.C. 
Title 18, §80, made certain false and fraudulent statements 
on matters within the jurisdiction of agencies of the United 
States on or before April 20, 1943 [Counts 1-4, July 1942; 
Counts 5-7, November 1942; Counts 8-9, April 1943]. The 
indictment was returned on January 17, 1947. If the gen- 
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eral statute of limitations [U.S.C. Title 18, §582] applies, 
concededly, the prosecution as to these counts is barred. 

Prior to trial, defendant moved to dismiss these counts, 
on the ground that prosecution thereon was barred by the 
three year statute of limitations of 18 U.S.C. §582. (Ap¬ 
pendix 20) The Court denied this motion in its Memo ran- _ 
dum Opinion [U.S. v. Marzani, 71 Fed. Supp. 615, 619; 
Appendix 20-26)] on the ground that the running of the 
statute was, on August 24, 1942, tolled by the enactment on 
that date of 18 U.S.C.A. Sec. 590 (a) which covered, inter 
alia, offenses involving “defrauding or attempting to de¬ 
fraud the United States or any agency thereof whether by 
conspiracy or not and in any manner”. Defendant re¬ 
newed his motion to dismiss on this ground in motions for 
directed verdict, for judgment of acquittal and for a new 
trial. These motions were denied. (Appendix 31-33,46) 

In the case at bar, the question is raised for the first time 
in an Appellate Court as to whether or not the normal three 
year statute of limitations of 18 U.S.C. §582 is tolled by 
the first clause of 18 U.S.C. §590(a) in a prosecution under 
the second clause of 18 U.S.C. §80 which involves only the 
making of false and fraudulent misrepresentations on mat¬ 
ters within the jurisdiction of government agencies, where 
neither purpose to defraud the United States nor pecuniary 
loss to the United States is alleged or proven. 

The precise issue as to whether or not the statute of lim¬ 
itations as to these counts is suspended turns on whether 
the words “offenses involving the defrauding or attempting 
to defraud the United States or any agency thereof whether 
by conspiracy or not and in any manner”, as used in U.S.C. 
Title 18, §590(a), clause 1, include within their scope the 
allegations of the first nine counts of the indictment, under 
U.S.C. Title 18, §80, clause 2, that defendant “falsely stated 
and represented . . . which statement and representation 
was false and fraudulent.” 



To determine this issue, it is necessary to consider the 
legislative history and applicable Supreme Court decisions 
relating to clause 1 of §590 (a) and clause 2 of §80. 1 

i 

The essential wording of clause 1 of §590 (a) “defraud¬ 
ing or attempting to defraud the United States . . . j 
whether by conspiracy or not and in any manner” derives j 
originally from a proviso to U.S.C. Title 18, §582, enacted 
on November 17, 1921, in connection with war frauds aris- ; 
ing out of the first World War, [R.S. §1044, April 13, 1876 
c. 56,19 Stat. 32; November 17,1921, c. 124 §1, 42 Stat. 220] 
and repealed by the Act of December 27, 1927 [December 
27, 1927, 45 Stat. 51]. The 1921 proviso read: 

“Provided, however, that in offenses involving the 
defrauding or attempts to defraud the United States j 
or any agency thereof, whether by conspiracy or not, 
and in any manner, and now indictable under any ex¬ 
isting statutes, the period of limitation shall be six 
years. . .” 

This proviso was construed by the Supreme Court in U.S . 
v. Noveck, 271 U.S. 201 (1926) and U.S. v. McElwain, 272 ! 
U.S. 633 (1926). A proviso enacted in 1926 in identical lan- ! 
guage, to U.S.C. Sup. V. Title 18, §585 [Revenue Act of 
(February 26) 1926, Chapt. 27, §1110 (a), 44 Stat. 114, Act i 
of June 2, 1924, Chapt. 234, §1010 (a), 43 Stat. 253] was j 
further construed by the Supreme Court in U.S. v. Schar- 
ton, 285 U.S. 51S (1932). To overcome the effect of these j 
decisions, all holding the language of the proviso inappli- j 
cable to the offenses charged, the Revenue Act of 1926 was 
amended (see Braverman v. U. S., 317 U.S. 49, 54-5) 

Shortly after the United States became involved in the 
second World War, the Act of August 24, 1942 was en¬ 
acted. This act provided, in language identical with that 
of the 1921 and 1926 provisos: 

1 The legislative history of clause 2 of Section 80 is discussed at pp. 
26-28 infra. 
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“The running of any existing statute of limitations 
applicable to any offense against the laws of the United 
States, involving defrauding or attempts to defraud 
the United States whether by conspiracy or not, and 
in anv manner and now indictable under anv existing 
statutes shall be suspended until June 30, 1945 or such 
earlier time as the Congress by concurrent resolution 
or the President may designate.” [Aug. 24, 1942, c. 
555, § 1, 56 Stat. 747] 

In July 1944, the Act of August 24, 1942 was amended 
by the Contract Settlement Act of 194-4 [July 1,1944, c. 358, 
§19 (b), 58 Stat. 667], and, in October 1944, by the Surplus 
Property Act of 1944, [ Oct. 3, 1944 c. 479, §28, 58 Stat. 
7S1] which eliminated the phrase “now indictable under 
any existing statutes”, added the clauses now numbered 
(2) and (3) and changed the suspension date from June 
30, 1945 to three years after the termination of hostilities 
in the present war as proclaimed by the President or by a 
concurrent resolution of the two Houses of Congress. [See 
Appendix A. S2-S3] 

In all essential respects, however, clause 1 of Sec. 590 (a) 
is identical with the 1921 proviso to U.S.C. Title 18, §582. 
the 1926 proviso to U.S.C. Sup. V, Title 18, §585 and 
the Act of August 24, 1942. 

B. The Running of the Statute of Limitations was Not 
Suspended by U. S. C. Title 18 § 590 (a), clause 1. 

1. U. S. C. Title 18, § 590 (a), clause 1, Applies Only 
Where Both the Intent to Defraud and Pecuniary or Prop¬ 
erty Loss to the United States are Essential Ingredients 
under the Statute defining the Offense. 

(a) The Intent To Defraud The United States 

Since Congress, in enacting the Act of August 24, 1942 
and subsequently clause 1 of §590 (a), employed the es¬ 
sential language of the 1921 and 1926 provisos, it is clear, 
under well settled rules of statutory construction, that it 
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adopted the construction of that language given by the Su¬ 
preme Court in cases involving the 1921 and 1926 provisos. 
Apex Hosiery Co. v. Leader, 310 U.S. 469, 488, 489; U.S. 
v. Ryan, 284 U.S. 167, 175. This view is confirmed by the 
legislative history of the Act of August 24, 1942. Both 
the House and Senate Reports [Ii. Rpt. 2051 and S. Rpt. 
1544 to accompany H.R. 6484, 77th Cong., 2nd Ses.] refer 
specifically to the 1921 proviso, the circumstances sur¬ 
rounding its enactment and the necessity for a similar sus¬ 
pension of the normal statute of limitations during the 
second World War. [See Appendix A. 96] 

The construction given by the Supreme Court to the 
1921 and 1926 provisos and therefore properly to be given 
to the Act of August 24, 1942, as incorporated in clause 1 
of §590 (a), is that suspension of the statute of limitations 
is applicable only where the defrauding or attempting to ; 
defraud the United States is an essential ingredient under 
the statute defining the offense. One essential ingredient 
in such defrauding is the purpose or intent to defraud. 

In U.S. v. Noveclc, supra, the defendant was indicted for 
perjury (Sec. 125 of the U.S. Criminal Code) for having 
falsely understated his taxable income. The offense was 
committed more than three years before the indictment. 
The government contended that since the perjury was com¬ 
mitted in the making of an income tax return and was spe¬ 
cially alleged to have been committed for the purpose of 
defrauding the United States, the offense was brought 
within the six year period of limitations of the 1921 pro¬ 
viso, supra. The Supreme Court affirmed the quashing 
of the indictment by the District Court on the ground that 
the prosecution was barred by the three year statute of 
limitations. The Court stated: 

i 

“But the alleged purpose to defraud the United 
States is not an element of the crime defined in Sec. 
125, on which the indictment is based. That allega¬ 
tion does not affect the charge; it need not be proved 
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and may be rejected as mere surplusage. Re Lane, 
135 U.S. 443, 448, 34 L ed. 219, 221, 10 Sup. Ct. Rep. 
760. The construction of Secs. 125 and 1044 contended 
for by the government divides perjury into two classes. 
It makes one include offenses having the elements 
specified in Sec. 125 and the other to include those con¬ 
taining the further element of purpose to defraud 
the United States. And that would apply similarly 
to every offense to which the three-year period fixed 
by Sec. 1044 was applicable before the proviso was 
added. The effect is to create offenses separate and 
distinct from those defined by specific enactments. Ob¬ 
viously that was not intended. The Act of November 
17, 1921, merely added a proviso to a statute of limita¬ 
tions. Statutes will not be read to create crimes, or 
new- degrees or classes of crime, unless the purpose 
so to do is plain. The language in question does not 
require the construction contended for. Indeed it is 
not at all appropriate for the making of such classi¬ 
fications or the creation of offenses. Its purpose is 
to apply the six-year period to every case in which de¬ 
frauding or an attempt to defraud the United States 
is an ingredient under the statute defining the offense. 
There are several such offenses. Section 37 affords 
an illustration. But perjury as defined by Sec. 125 
does not contain anv such element.” [ibid pp 203- 
204] 

In U.S. v. Scharton, supra, defendant was indicted under 
Sec. 1114 (b) of the Revenue Act of (February 26) 192G 
[44 Stat. 116, 27, U.S.C. Supp. V, Title 26, $1266] and 
charged with wilfully attempting to evade and defeat taxes 
for 1926 and 1927 by falsely understating taxable income. 
The District Court sustained the defendant’s plea in bar, 
that the offenses were committed more than three years 
prior to the return of the indictment and held inapplicable 
the six year period of limitation fixed by the 1926 proviso 
to U.S.C. Supp. V, Title 18, Sec. 5S5. 

In the Supreme Court, the government contended that 
fraud is implicit in the concept of evading and defeating; 
that attempts to obstruct or defeat the lawful functions 
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of any department of the government, on the one hand, or 
to cheat it out of money to which it is entitled, on the other 
hand, are attempts to defraud in the United States if ac¬ 
companied by deceit or other dishonest methods. The gov¬ 
ernment’s position, broadly, was that any effort to defeat 
or evade a tax possesses every element of an attempt to de¬ 
fraud. 

The Supreme Court rejected this position and affirmed 
the judgment of the District Court, stating: 

“We are required to ascertain the intent of Con¬ 
gress from the language used and to determine what 
cases the proviso intended to except from the general 
statute of limitations applicable to all offenses against 
the internal revenue laws. Section 1114 (a) makes 
wilful failure to pay taxes, to make return, to keep 
necessary records, or to supply requisite information, 
a misdemeanor; and Sec. 1114 (c) provides that wil¬ 
fully aiding, assisting, procuring, counselling, or ad¬ 
vising preparation or presentation of a false or fraud¬ 
ulent return, affidavit, claim, or document shall be 
felony. Save for that under consideration these are 
the only sections in the Revenue Act of 1926 defining 
offenses against the income tax law. There are, how¬ 
ever, numerous statutes expressly making intent to 
defraud an element of a specified offense against the 
revenue laws. Under these, an indictment failing to 
aver that intent would be defective; but under See- 
1114 (b) such an averment would be surplusage, for 
it would be sufficient to plead and prove a wilful at¬ 
tempt to evade or defeat. Compare United States v. 
Noveck, 271 U.S. 201, 203, 70 L. ed. 904, 905, 46 S. 
Ct. 476. 

“As said in the Noveck Case, statutes will not be 
read as creating crimes or classes of crimes unless 
clearly so intended, and obviously we are here con¬ 
cerned with one meant only to fix periods of limita¬ 
tion. Moreover, the concluding clause of the section, 
though denominated a proviso, is an excepting clause 
and therefore to be narrowly construed. United States 
v. McElwain, 272 U.S. 633, 639, 71 L. ed. 451, 453, 47 
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S. Ct. 219. And as the section has to do with statu¬ 
tory crimes it is to be liberally interpreted in favor of 
repose, and ought not to be extended by construction 
to embrace so-called frauds not so denominated by the 
statutes creating offenses.” [ibid pp 521-2] 

From these decisions, it is clear that where a crime, such 
as perjury, or the wilful attempt to evade and defeat a tax 
by false statements, is a distinct offense, complete in itself, 
and does not involve, as an essential ingredient of the 
crime, the purpose or intent to defraud the United States, 
the suspension statute, based on the 1921 and 1926 pro¬ 
visos and now embodied in the first clause of §590 (a) does 
not apply. The Supreme Court lias rejected the conten¬ 
tion that fraud or the intent to defraud is implicit in such 
separate crimes. It has refused to allow the 1921 and 1926 
provisos to be used to create new classes of crimes involv¬ 
ing defrauding, unless clearly so intended and it has re¬ 
fused to find such an intent in these provisos. It has dis¬ 
regarded the form of the provisos and held them to be ex¬ 
cepting clauses, to be liberally interpreted in favor of re¬ 
pose and not to be extended by construction to embrace 
frauds not so denominated by the statutes creating the of¬ 
fenses. 

On the other hand, the 1921 proviso has been held ap¬ 
plicable to cases where, under the statute defining the of¬ 
fense, the intent to defraud was an essential ingredient 
of the crime charged. Thus, in Bailey v. U.S., 13 F. (2d) 
325, in a prosecution under §29 of the Criminal Code 
(Comp. St. §10193 U.S.C. Title 18 Sec. 73) for forging 
papers with intent to defraud the United States, the six 
year period of limitations of the 1921 proviso was held ap¬ 
plicable because 

“The defrauding of the United States is a statutory 
ingredient of the crime charged in the second count 
of the indictment, at least, and there was therefore no 
error in the rulings complained of . . .” 
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In U.S. v. Weinhandler, 20 F. (2d) 359, cert. den. 275 U.S. 
554, in a prosecution under §47 of the Criminal Code 
[Comp. Stat. 10214 U.S.C. Title 18, §100] for embezzlement 
of Federal funds, the six year period of limitations of the 
1921 proviso was held applicable, because 

“it is impossible to embezzle the money of another 
without committing a fraud on him. Uttering and 
publishing a forged indorsement of a draft of the 
United States Treasury with intent to defraud the 
United States is within the proviso. Bailey v. U.S. 
(supra). In view of these authorities, we hold that 
fraud is an element of the crime of embezzlement.’’ 

In that case, the crime involved a direct and pecuniary loss 
to the government, and the “defrauding” of the United 
States that was involved Avas a necessary ingredient of the 
offense charged. 

In Falter, et al. v. U.S., 23 F. (2d) 420, cert. den. 
277 U.S. 590, defendants, government employees and 
others, Avere indicted under Section 37 of the Criminal 
Code (R.S. §5440 May 17, 1879, c. 8, 21 Stat. 4; March 
4, 1909, c. 321, §37, 35 Stat. 1096, U.S.C. Title IS §8S) for 
having conspired to defraud the United States by obtaining 
surplus government property through fraudulent repre¬ 
sentations. The Court held that the six year period of 
limitations of the 1921 proviso was applicable. 

“The fraud Avas neither an incident nor the purpose 
of the crime, as in U.S. v. Noveck (supra) nor an of¬ 
fense against the revenue laws as in U. S. v. McEtwain 
(supra). The conspiracy to defraud A\*as the crime and 
the crime consisted only in the fraudulent conspiracy.” 

In that case, involving, as it did, property loss to the 

United States the defendants conceded the applicability of 
the 1926 proviso, and argued only that it Avas ex post facto 

legislation. 

All of these cases, it will be noted, involved as essential 
ingredients not merely the intent to defraud the United 
States, but also the element of pecuniary or property loss 
to the United States. 
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(b) Pecuniary or Property Loss to the United States 

It is well established in the cases that “defrauding” has 
at least two accepted meanings, and the question to which 
we now direct ourselves is which of these two accepted 
meanings is to be accorded to “defrauding” as used in 
clause 1 of Section 590 (a). 

The usual and primary meaning of defrauding is cheat¬ 
ing the government out of property or money ( U.S. v. 

Cohn, 270 U.S. 339, 346-47; Hammerschmidt v. U.S., 265 
U.S. 185, 188.) In statutes where it is apparent from the 
context or otherwise that more was intended, defrauding 
has been held to have a secondary and broader meaning 
of interfering with or obstructing lawful governmental 
functions by dishonest means [Hammerschmidt v. U.S., 
supra; U.S. v. Keitel, 211 U.S. 370, 393; Haas v. Henkel, 

216 U.S. 462, 479-480; U.S. v. Curley, 122 F. 73S, cert. den. 

195 U.S. 678; Curley v. U.S., 130 F. 1 , cert. den. 195 U.S. 

678. 

' Thus in cases construing the words “intent to defraud” 
as employed in U.S.C.A. Title 18, §72 [Sec. 2S of the Crim¬ 
inal Code, R.S. §5418] it has been held that “a pecuniary 
loss to the government is not a prerequisite to the crime 
of defrauding the United States. It is enough if the acts 
charged frustrate the administration of a statute or two to fc; a 
impair or impede a governmental function.” [Head v. Hun¬ 
ter, 141 F. (2d) 449, 451 (citing cases)]. But that statute, 
on its face, indicates that “defrauding” is to be inter¬ 
preted in its secondary sense. “The obvious purpose of 
Section 28 of the Criminal Code is to protect the govern¬ 
ment against the forging, altering or counterfeiting or 
‘other writing’ which have some direct connection with the 
administration of governmental functions and activi¬ 
ties . . .” {ibid 450, Cross v. North Carolina, 132 U.S. 

131. See Appendix A. 94) 
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So, too, in cases construing the word “defraud” in the j 
general conspiracy statute (supra, §37 of the Penal Code) | 
the courts have uniformly held that “defraud” in that 
statute is to be given its secondary and broader meaning 
“which must result from the words ‘in any manner or for j 
any purpose’ by which the word ‘defraud’ is accompanied 
in the statute” ( U.S. v. Keitel, supra; Hammerschmidt v. j 
U.S., supra; Haas v. Henkel, supra; U.S. v. Curley, supra, \ 
Curley v. U. S., supra. See Appendix A. 93. 

| 

On the other hand, in statutes where neither the lan¬ 
guage nor the context warrants an extension of the term 
“defrauding” to a secondary and broader meaning, the 
Courts have held that defrauding is to be construed in its 
primary sense of cheating the government out of property 
or money. Thus, in U.S. v. Cohn, supra, the Court in dis¬ 
tinguishing “defrauding” as used in Section 35 of the 
Criminal Code (U.S.C.A. Title 18, §80 prior to the 1934 
amendment, Appendix A. 81) from its use in the general 
conspiracy statute, held: 

“It is contended by the United States that, by anal-| 
ogv to the decisions in Haas v. Henkel, 216 U. S. 462, 
479, 54 L. ed. 569, 577, 30 Sup. Ct. Rep. 249, 17 Ann. 
Cas. 112 and Hammerschmidt v. U. S. 265 U. S. 182, 
188, 68 L. ed. 968, 970, 44 Sup. Ct. Rep. 511 and other 
cases involving the construction of Sec. 37 of the Penal 
Code relating to conpiracies to defraud the United 
States, the word “defrauding” in the present statute 
should be construed as being used not merely in its 
primary sense of cheating the government out of prop¬ 
erty or money, but also in the secondary sense of inter¬ 
fering with or obstructing one of its lawful govern¬ 
mental functions by deceitful and fraudulent means. 
The language of the two statutes is, however, so essen¬ 
tially different as to destroy the weight of the sup¬ 
posed analogy. Section 37, by its specific terms, ex-j 
tends broadly to every conspiracy “to defraud the 
United in any manner and for any purpose, ’ ’ with no 
words of limitation whatsoever, and no limitation that 
can be implied from the context. Section 35, on the 
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other hand has no words extending the meaning of the 
word ‘defrauding' beyond its usual and primary sense. 
On the cotnrarv it is used in connection with the words 
‘cheating or swindling’, indicating that it is to be con¬ 
strued in the manner in which those words are ‘ordi¬ 
narily used as relating to the fraudulent causing of 
pecuniary or property loss.’ And this meaning is 
emphasized by other provisions of the section in which 
the word ‘defraud’ is used in reference to the obtain¬ 
ing of money or other property from the government 
by false caliins, vouchers, and the like; and by the con¬ 
text of the entire section, which deals with the wrong¬ 
ful obtaining of money and other property of the 
government, with no reference tothe impairment or 
obstruction of its governmental functions.” [270 U. S., 
346-7] 

Applying these criteria to the term ‘defrauding’ in clause 
1 of §590(a), it is apparent that the “defrauding” in this 
statute is limited to its primary sense of cheating the gov¬ 
ernment out of property or money. There are no words 
extending the meaning of the word beyond this primary 
sense. It is true that the words “whether by conspiracy 
or not, and in any manner” are used in connection with 
“defrauding”, but these relate to device^ and methods of 
defrauding and not to its scope. The case would be different, 
if, as in the general conspiracy statute, the words “or for 
any purpose” were also employed. To defraud the United 
States in any manner or for any purpose would encom¬ 
pass the broadest scope of fraud, as the courts have indi¬ 
cated in the cases under the conspiracy statute. Had Con¬ 
gress in enacting clause 1 of Sec. 590(a) intended to extend 
the meaning of defrauding beyond its usual and primary 
sense, it could easily have done so by broadening the lan¬ 
guage to read “defrauding, whether by conspiracy or not, 
in any manner, or for any purpose,” and this would have 
included interference with deceptive practices with lawful 
functions of the government. The failure to do so indi¬ 
cates a contrary intent. 
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Moreover, other sections and the entire context of the 
Contract Settlement Act and Surplus Property Acts of 
1944, of which clause 1 of §590(a) is a part, emphasize that j 
“defrauding” in that clause is limited to its primary mean- j 
ing. Thus, the Declaration of Policy of the Contract Set¬ 
tlement Act of 1944, supra, states five objectives, all of j 
which concern property or pecuniary matters with which 
the United States is directly concerned, and, as its sixth j 
and last objective, declares the purpose of the Act to be 
“to use all practicable methods compatible with the fore- \ 
going objectives to prevent improper payments and to de¬ 
tect and prosecute fraud.” (Supra, U.S.C.A. Title 41, | 
§101(a)-(f), underscoring supplied) Other sections of the 
Act relating to fraud uniformly use the word “fraud” in 
its primary sense, in reference to obtaining money or pro- j 
perty from the government in connection with war con- ; 
tracts [Ibid. §§107, 115(a) (b), 116(a) (b), llS(d) (e), 
119(b) (c) (d), Appendix A. 85-90]. 

Section 119(b) (Clause 1 of Section 590(a)) is one of '■ 
three interrelated sections which together make up an in- I 
tegrated scheme to detect and prosecute such frauds. Sec- i 
tion 119(c) provides for civil remedies for those who make j 
false fraudulent or fictitious claims or the like or who en- | 
gage in deceitful practices for the purpose of securing j 
benefit, payment or other pecuniary values from the United \ 
States in connection with war contracts. Section 119(d) I 
makes U.S.C. Title 18, §80 applicable, with its criminal 
sanctions, to any statement, representation, bill, receipt and | 
the like made, caused to be made or used for any purpose 
under this Chapter [underscoring supplied] -i.e. for any 
purpose having to do with war contracts and involving j 
property or pecuniary loss to the United States. Finally, j 
Sec. 119(b) suspends the running of the statute of lirnita- j 
tions in offenses involving defrauding or attempting to 
defraud the United State, i.e. in its primary sense of caus¬ 
ing the United States pecuniary or property loss. (Ap¬ 
pendix A. 89-90). 
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The Surplus Property of 1944 supra, states in its Decla¬ 
ration of Policy objectives which relate to pecuniary and 
property matters in which the United States is directly 
concerned. (U.S.C.A. Title 50. App. §1611) Other sec¬ 
tions of that Act relating to fraud uniformly use the word 
“fraud” in its primary sense as relating to obtaining 
money or property from the government in connection with 
surplus property. [Ibid. § 1635 (a) - (d) Appendix A. 
90-93] * The enactment of clause 1 of § 590(a) in the con¬ 
text of the Contract Settlement and Surplus Property Acts 
of 1944, in a setting of payments, settlements, financing, 
disposal and other pecuniary values, confirm the conclu¬ 
sions tAat the “defrauding” involved is used in its primary 
sense. 

If there remains any ambiguity as to the meaning of de. 
frauding in clause 1 of §590(a), that ambiguity may be and 
is resolved by reference to its legislative history. Harrison 
v. Northern Trust Co., 317 U.S. 476, 479; U. S. v. American 
Trucking Association , 310 U.S. 534, 542-44. 

In reporting out H.R. 6484, which became the Act of 
August 24, 1942 and was incorporated, as we have seen, 
without essential change in the Contract Settlement and 
Surplus Property Act of 1944 and thus became the first 
clause of the present §590(a), both the House and Senate 
Committees on the Judiciary left no doubt that the bill 
was aimed at suspending the running of the statute of limi¬ 
tations as to offenses against the laws of the United States 
involving defrauding or attempting to defraud the United 
Stated in connection with war contracts let by government 
agencies, independent establishments and government own¬ 
ed or government controlled corporations for materials and 
equipment and necessarily involving pecuniary or property 
loss, actual or attempted, to the United States. 2 

2 H. Rept. No. 2051; S. Rept. No. 1544 to accompany H.R. 6484. 

Appendix A 96. See also Debate on H.R. 6484 in Senate, 
77th Congress, 2nd Session, 88 Cong. Rec. 6160, July 15, 1942. 


23 


The Senate and House Reports demonstrate that the ne¬ 
cessity for such suspension arose out of the gigantic war 
program, involving the expenditure by the government of 
huge sums of money in war contracts for materials and 
equipment, the difficulty of discovering frauds in connec¬ 
tion with these expenditures, and the necessary preoccupa¬ 
tion of the law enforcement branch of the government with 
the enforcement of other laws, which prevented the investi¬ 
gation, discovery and prosecution of this type of fraud 
within the normal period of limitations. The legislative 
history of the Act of August 24, 1942 is searched in vain 
to find any intent to suspend the statute of limitations as 
to offenses under the second clause of Section 80, as amend¬ 
ed, such as those charged in the first nine counts of the 
indictment in the case at bar -which are entirely unrelated 
to war contracts and do not involve pecuniary or property 
loss to the government. 

When the Act of August 24, 1942 was amended by the 
Contract Settlement Act of 1944 and the Surplus Property 
Act of 1944, thus becoming clause 1 of Section 590(a), the 
essential wording of the 1942 Act was retained. The effect 
of the 1944 amendments can be succinctly stated in the 
language of the Trial Court: 

“Section 19 (b) of the Contract Settlement Act 
. . . merely amended the 1942 Act by enlarging it 
specifically to include any offense under the Contract 
Settlement Act and by extending the time for the sus¬ 
pension of the statutes of limitation. Section 28 of 
the Surplus Property Act of 1944 . . . again amended 
the 1942 Act by making it applicable to a further class 
of offenses, those under the Surplus Property Act.” 
[U.S. v. Marzani, 71 Fed. Sup. 620; Appendix 28] 

Nothing in the legislative history or statutory context of 
those Acts, dealing as they do with war contracts and pro¬ 
perty, indicated any intention to alter the plain meaning of 
the 1942 Act as one relating to war contracts for material 
and equipment, which necessarily involves pecuniary or 
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property loss to the United States. In the only case to 
date in which the issue of the applicability of clause 1 of 
§590(a) has been squarely presented, ( U.S . v. Raphael, 
Kennedy, J., U.S. District Court, Eastern District of New 
York, March 17, 1947, Memorandum Opinion, unreported j 
the statute (U.S.C. Title 12, §1731-a of the banking law) 
under which the indictment was laid denounced as a crime 
the conduct of any person who “for the purpose of obtain¬ 
ing any loan or advance or credit . . . with the intent that 
such loan or advance of credit shall be offered to or accepted 
by the Federal Housing Authority for insurance .. . causes 
to be made any statement, knowing the same to be false.” 
Defendant moved to dismiss the indictment on the ground 
that prosecution was barred by the statute of limitations. 
The government invoked clause 1 of §590(a) on the ground 
that false statements for the purpose of inducing the gov¬ 
ernment to insure loans constitutes a defrauding and an 
interference with governmental functions because the gov¬ 
ernment would have to pay the losses consequent upon the 
fraudulent conduct of the defendant. 

The court denied the motion to dismiss and held clause 
1 of Sec. 590(a) applicable. The Court stated that the 
clause must be given “the same strict construction that its 
analogue received in the Noveclc, McElwain, and Scharton 
cases.” It held that fraud was an essential ingredient of 
U.S.C. Title IS, Sec. 1731-a, not merely an incident or pur¬ 
pose of it. 

In that case, the language of the statute defining the 
offenses spells out the requisite intent and unequivocally 
refefs to a defrauding of the United States in the primary 
meaning of that term. 

It is significant to point out that in cases under the ana¬ 
logous 1921 and 1926 provisos the element of pecuniary or 
property loss to the United States was a necessary prere¬ 
quisite for the application of the six year period of limita- 




tions. 3 Where such loss was not involved as an essential 
ingredient of the crime, the three year statute of limitations 
was held to bar prosecution. 4 No case has been found 3 in 
which the statute of limitations was extended under the 
1921 or 1926 provisos or suspended under clause 1 of Sec. 
590(a) unless “defrauding” in the statute defining the of- 

3 Bailey v. U.S., supra. Uttering and publishing a forged Indorse¬ 
ment of a check payable by the United States in payment of a claim 
against the United States, 1921 proviso held applicable. Evans v. U.S., 
11 F.(2d) 37. Violation of Sec. 35 (U.S.C. Title 18, Sec. 80 prior to 
1934 amendment) in a false claim for refund of portion of excise taxes. 
“The evil which the statute was intended to reach was the obtaining of 
money from the United States by false pretenses." 1921 proviso held 
applicable. Weinhandler v. U.S., suj>ra. Conspiracy to withhold and 
defraud the sale of property of United States, constituting crime of em¬ 
bezzlement, 1921 proviso held applicable. Falter v. U.S., supra. Con¬ 
spiracy to defraud the United States by false statements to a government 
agency that contracts for goods had not been filled and that, therefore, 
the buyer was entitled to receive in substitution new disposable goods 
as they came in at prices fixed by the original contract, which were lower 
than the prices current when the substitute goods were delivered, thus 
depriving the government owt of the difference between the contract and 
the current price. 1921 proviso held applicable. Miller v. U.S., 24 F. 
(2d) 353, 361, cert. den. 276 U.S. 638. Conspiring to defraud the United 
States by allowing illegal or suspicious claims without proper investi¬ 
gation for a pecuniary reward. “The overt acts charged in furtherance 
of the conspiracy, and essential to the statutory crime of conspiracy, 
showed a consummated fraud as against the government and the property 
rights of the United States . . . The conspiracy was one, not merely 
to secure the allowance of the claims, but to defraud the United States 
by procuring the payment of the money and to transfer the bonds to 
the Swiss corporation ‘whereby the United States was to be and was 
defrauded of its possession and dominion of a large fund under its 
administration’". 1921 proviso held applicable. In re. Doyle, 42 F. 
(2d) 686 (rev’d per curiam without opinion U.S. V. Doyle 42 F. (2d) 
1086). Refusal to answer questions before a grand jury inter alia on 
ground of self incrimination, which would not be a defense, if 1926 pro¬ 
viso were inapplicable, -where answer might have made witness liable 
for possible prosecution for conspiracy to defraud the United States in 
connection with false claim for refund of taxes, 1926 proviso held ap¬ 
plicable. 

* U.S. v. Noveck, sujrra, perjury, 1921 proviso held inapplicable; contra, 
U.S. v. Dunten, 4 F.(2d) 616, perjury in making final proof under a 
homestead entry of public land. U.S. v. Scharton, supra, wilful attempt 
to evade and defeat by false statements, 1926 proviso held inapplicable. 
In this last case, the Court pointed out that there are numerous statutes 
making intent to defraud an element of a specified offense against the 
revenue laws, and referred to U.S.C. Title 26, Secs. 261, 306, 316, 555, 
667 775, 843, 1180, 1181, 1184, 1118 (U.S.C.A. Title 26, Secs. 2806, 2833, 
2841, 2308, 2309, 2656, 2657, 2161, 2180, 1823, 3321, 3320, 3324). These 
sections, besides embodying the requisite intent to defraud, also employ 
defrauding in its primary meaning. 

5 U.S. V. Dunten, supra, is apparently overruled by U.S. V. Noveck, 
supra. 
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fenses was limited to its primary sense and necessarily 
involved pecuniary or property loss to the United States. 

In the light of the language of clause 1 of §590(a), its 
context with other sections in the setting of the Contract 
Settlement and Surplus Property Acts of 1944, the legis¬ 
lative history of the clause, the decision in the Raphael 
case, and the requirements of pecuniary or property loss 
to the United States in decisions under the analogous 1921 
and 1926 provisos, we submit that clause 1 of §590(a) 
employs defrauding in its primary sense of cheating the 
government out of property or money and the clause is 
therefore applicable only where defrauding in this primary 
sense is an essential ingredient under the statute defining 
the offense. 

2. Neither the Intent to Defraud Nor Pecuniary or 
Property Loss to the United States is An Essential In¬ 
gredient of the Offenses Charged in the Indictment under 
the Second Clause of U.S.C. Title 18, §80. 

(a) The Intent to Defraud the United States 

Prior to 1934, U.S.C. Title 18, Sec. 80, clause 2 read: 

“Whoever . . . for the purpose and with the in¬ 
tent of cheating and swindling or defrauding the gov¬ 
ernment of the United States shall knowingly and wil¬ 
fully . . . make or cause to be made any false or 
fraudulent statements or representations.” (Appen¬ 
dix A. 81) 

In U. S. v. Cohn, supra, an indictment under this statute 
charged that the defendant, for the purpose and with the 
intent of defrauding the government, had wrongfully ob¬ 
tained non-dutiable merchandise from the Collector of Cus¬ 
toms by knowingly causing false and fraudulent state¬ 
ments to be made. The Supreme Court sustained a demur¬ 
rer to the indictment on the ground that the acts charged 
were not a defrauding of the United States within the 
meaning of the Statute. The Court held that ‘ ‘ defraudi ng ’ 7 
was to be construed in its primary sense, in the manner 
in which the word is ordinarily used, as relating to the 
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fraudulent causing of pecuniary or property loss and that j 
the United States was not defrauded by the acts alleged in I 
the indictment. 

! 

Largely as a result of this decision, the statute was j 
amended by the Act of June IS, 1934 to its present form I 
[48 Stat. at L 996 chapt. 587, U.S.C. Title 18, Sec. 80; with j 
typographical changes supplied by the Act of April 4, 1938 ! 
c. 69, 52 Stat. 197, Appendix A. 81]. The legislative his- j 
tory of the 1934 amendment shows that while the amend- j 
ment first sought to include “with intent to defraud” and,j 
later, to retain “defrauding” as an essential element in the j 
offense, the amendment as finally enacted and now in effect, | 
rejected this attempt and framed the statute on a different! 
basis. This legislative history is summarized in XJ. S. v. \ 
Gilliland , 312 U. S. 86, 93-4, where the application of the j 
second clause of the amended statute was sustained as to j 
counts of an indictment charging false and fraudulent j 
statements on a matter within the jurisdiction of a depart- j 
ment and agency of the United States, where no “intent: 
to defraud” was alleged and pecuniary or property loss to 
the United States was not involved. 

“The amendment eliminated the words “cheating! 
and swindling” and broadened the provision so as to j 
leave no adequate basis for the limited construction j 
which had previously obtained. The statute was made j 
to embrace false and fraudulent statements or repre- j 
sentations when these were knowingly and wilfully! 
used in documents or affidavits “in any matter within j 
the jurisdiction of any department or agency of the i 
United States.” In this, there was no restriction to 
cases involving pecuniary or property loss to the gov¬ 
ernment. The amendment indicated the congressional j 
intent to protect the authorized functions of govern- j 
mental departments and agencies from the perversion j 
which might result from the deceptive practices de-1 
scribed. . . . 

“Legislation had been sought by the Secretary of! 
the Interior to aid the enforcement of laws relating to j 
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the functions of the Department of the Interior and, in 
particular, to the enforcement of regulations under 
See. 9 (c) of the National Industrial Recovery Act of 
[June 16] 1933 with respect to the transportation of 
“hot oil.” The Secretary’s effort was due, as he 
stated, to the lack of a law under which prosecutions 
might he had “for the presentation of false papers.” 
The bill which was passed by Congress, however, was 
amended in its final stages so as to require “intent 
to defraud the United States.” 6 This bill was re¬ 
turned by the President without his approval for the 
reason that the offense as defined was covered by exist¬ 
ing law which provided for more severe punishment 
than that proposed by the bill. 78 Congressional Rec¬ 
ord, pt, 6 p 6778 (73rd Cong. 2nd ses.) Another meas¬ 
ure Avas then proposed by the Secretary of the Interior 
which Avould obviate these objections and accomplish 
the purpose of reaching'the presentation of false 
papers in relation to “hot oil”. A bill was then passed 
and approved Avhieh included, with other amendments 
of Sec. 35, the provision nOAV before us, omitting the 
limiting Avords Avhieh had been deemed to make the for¬ 
mer provision applicable only to cases Avhere pecun¬ 
iary or property loss to the government had been 
caused. 7 The report of the Judiciary Committee of 
the Senate stated that the amendment in question had 
been proposed by the Department of the Interior with 
the purpose “of reaching a large number of cases in¬ 
volving the shipment of ‘hot’ oil, Avhere false papers 
are presented in connection thereAvith.” 

c For the text of this bill (H.R. S046) and the Secretary’s letter, see 
Appendix A 95, 99. This bill eliminated the words “cheating and swind¬ 
ling or defrauding” and substituted the words “with intent to defraud.” 

In reporting out this bill the Committee of Judiciary of the House 
stated “the rights of the accused are protected by the provision that 
the act must be committed wilfully and knowingly and with intent to 
defraud the United States.” (H. Rept. No. 829 to accompany H. R. 8046) 

7 The bill (H.R. 8912) which was resubmitted after the President’s 
veto, contained the original language of clause 2 of Section 80, “with 
the intent of cheating and swindling or defrauding the government of 
the United States” (H. Rep’t. No. 1463, May 3, 1934, to accompany 
H.R. 8912) and passed the House in this form (78 Cong. Rec. pt. 6, 
pp. 8136-37.) This bill, however, was amended in the Senate (S. Rep’t. 
1202, May 28, 1934, 78 Cong. Rec. pt. 6, pp. 9790, 11270, 73 Cong. 2nd 
sess.) and, as finally enacted, omitted not only “cheating and swindling’ 
but also “or defrauding the government of the United States”, (ibid 
p. 11270) 
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In the light of the construction of the earlier statute in j 
the Cohn case (supra,), the purpose of this amendment to 
reach false papers, the rejection by the President of the bill 
as sent to him for signature, and the elimination of the 
words “with intent to defraud” and “defrauding” from 
the bill as finally enacted, we submit that, as the Court 
stated of the perjury statute in the Noveck case, supra the 
purpose to defraud the United States is not an element of 
the crime defined in the second clause of section 80 as 
amended; it does not affect the charge; it need not be 
proved and may be rejected as mere surplusage. Indeed, 
the Gilliland case itself (supra) is conclusive as to the fact 
that an offense alleged under the second clause of-Section 

I 

80, as amended, is a distinct offense, complete in itself, 
and does not involve the intent to defraud the United States 
as an essential ingredient of the offense. Similar examples 
are found in the lower court cases, under the second clause 
of section 80, as amended. [See e.g. U.S. v. Mellon, 96 F. i 
(2d) 462, cert. den. 304 U.S. 586; U.S. v. Presser, 99 F. (2d) 
819; U.S. v. Goldsmith, 108 F. (2d) 917, cert. den. 309 U.S. 
678; Ex parte Berklioff, 65 Fed. Supp. 976, 979,159 F. (2d) 

6; U.S. v. Zavala, 139 F. (2d) 830, 831. See also pp. 13-17 
supra ] 

The validity of this conclusion is confirmed by several j 
decisions holding that the intent to defraud the United 
States is not an essential element, under false and fraudu- j 
lent statutes, which in all essential respects are identical j 
with the second clause of Section 80 as amended. 

Thus in U.S. v. Van Leuven, 62 F. 69, 70, the statute in- j 
volved penalized those who 

“knowingly or wilfully make or aid or assist in the i 
making or in any way procures the making or presenta¬ 
tion of any false or fraudulent affidavit, declaration, j 
certificate, voucher, or paper or writing purporting to 
be such, concerning any claim for pension or payment 
thereof or pertaining to an)' other matter within the 
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jurisdiction of the Commissioner of Pensions or of the 
Secretary of the Interior.” [R.S. '§4746, July 7, 1898 c. 
578, 30 Stat. 71S, (now superseded, see 18 U.S.C.A. §81 
R.S. §§4746, 4766; August 17, 1912 c. 301, §1, 37 Stat. 
312; July 3, 1930, c. 863, §2 46 Stat. 1016)] 

It will be noted that except for its limitation to the Secre¬ 
tary of the Interior and the Commissioner of Pensions 
(with respect to pensions and bounty lands (see U.S. v. 
Keitel, supra) and possibly to writings) the language of 
this Act (now superseded) is substantially the same as that 
6f Section SO, clause 2, upon which the indictment herein 
is grounded, i.e., both penalize the making of false or fraud¬ 
ulent statements and neither includes the words “defraud¬ 
ing” or “with intent to defraud” the United States. In 
overruling a demurrer to an indictment under this statute, 
it was held that 

“if the indictment vras based upon the provisions of 
Sections 5418, 5421, or 5479 of the Revised Statutes 
(U.S.C. Title IS, §§ 72, 73), the failure to aver the in¬ 
tent or purpose of defrauding the United States would 
probably be fatal to the indictment as these sections 
are alike in the provision that the acts named therein 
must be done with the purpose of defrauding the 
United States; and under the ruling of the Supreme 
Court of the United States in U.S. v. Staats, 8 How. 
40-45, the purpose to defraud the United States is one 
of the essentials in the definition of the crime. I do 
not understand, however, that the indictment in ques¬ 
tion is based upon either one of these sections, but 
upon the provisions of Section 4746 which declares 
that ‘every person who knowingly or wilfully in any 
wise procures the making or presentation of any false 
or fraudulent affidavit concerning any claim for pen¬ 
sion or payment thereof or pertaining to any other 
matter w’ithin the jurisdiction of the Commissioner of 
Pensions . . . shall be punished, etc. ’ The gist of this 
offense is not in an effort to defraud the United States 
but it consists in knowingly procuring the making of 
a false or fraudulent affidavit concerning a claim for 
pension or payment thereof, or any other matter within 
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the jurisdiction of the Commissioner of Pensions. The 
statute does not in terms make an intent or purpose 
to defraud the United States an element in the of¬ 
fense and the facts necessary to fully make out the 
crime can averred without charging the intent to de¬ 
fraud the United States.” [See also U.S. v . Hansee, 

79 F. 303] 

In the light of the criteria established by the Supreme 
Court in the Gilliland, Noveck and S char ton cases supra, 
we submit that defrauding is not an essential element of 
the offense as defined by the second clause of §80, as amend¬ 
ed. To import that concept into §80 from §590 (a) would 
be to create a new and separate offense, where such a pur¬ 
pose is negatived by the legislative history and the plain 
words of the statute. The crimes alleged in the first nine 
counts of the indictment are not denominated frauds by 
the second clause of Section 80, as amended, any more than 
the false swearing in the Noveck case was denominated a 
fraud by the perjury statute; and fraud is no more implicit 
in these counts than fraud was implicit in the false state¬ 
ments in the S chart on case. 

(b) Pecuniary or property loss to the United States. 

As already indicated (pp. 27-28 supra ) the second clause 
of Section 80, prior to the 1934 amendment, required 
the intent to defraud the United States, and pecuniary 
or property loss to the United States, actual or attempted, 
as necessary ingredients of the offense. In the 1934 
amendment these requirements were deleted, and in the Gil¬ 
liland case, supra, an indictment was sustained charging 
false or fraudulent statements, without averring the pur¬ 
pose to defraud the United States. In discussing the ef¬ 
fect of the 1934 amendment, on this point, the Court said 
“In this there was no restriction to cases involving pe¬ 
cuniary or property loss to the government. The amend¬ 
ment indicated the Congressional intent to protect the 
authorized functions of governmental departments and 
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agencies which might result from the deceptive practices 
described” {ibid 93). The point was put succinctly in 
U.S. v. Mellon, supra, sustaining a judgment under the sec¬ 
ond clause of §80 as amended, against the objection that 
the indictment was insufficient on the theory that there can 
be no violation of §80 without pecuniary loss to the gov¬ 
ernment. As a result of the amendment, the court held, 
“the element of pecuniary loss to the government is no 
longer an essential ingredient of the crime.” [96 F. (2d), 
463. U.S. v. Presser, supra. U.S. v. Rohleder 157 F. (2d) 
126.] 

In the case at bar, none of the eleven counts alleges any 
pecuniary loss to the government as a result of the false 
or fraudulent statements charged. The defendant was ap¬ 
pointed to a temporary position as a government employee 
in March 1942, subject to character and fitness investiga¬ 
tion. He served in this capacity until inducted in the armed 
forces, and after his honorable discharge, until November 
15, 1946, (Appendix 171-6, 181, 21S Tr. 103-109, 286, 1117) 
There is no allegation that he received money without such 
service or that he cheated the government out of property 
or money. In passing on the motion to dismiss the indict¬ 
ment, the Trial Court agreed, holding that §80 is not lim¬ 
ited to frauds involving pecuniary or property loss to the 
government and that the offense charged “amounts to a 
deceptive practice, which as Justice Hughes stated in U.S. 
v. Gilliland, supra, was exactly what was encompassed.” 
[17.5. v. Marzani, 71 Fed. Sup., 620, Appendix 29] 

At the trial, the government’s theory of the case was that 
pecuniary or property loss to the United States was imma¬ 
terial. It introduced no evidence that the Government had 
suffered any such loss and resisted, as irrelevant and col¬ 
lateral, efforts of the defendant to introduce evidence that 
he had received no compensation from the government be¬ 
tween November 15, 1946, when defendant asserts that he 
resigned from government service, and December 20, 1946, 
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when the Government claims he was removed. (Defend¬ 
ant’s Exhibit 1; Tr. 845-849). 

Finally, the Court charged the jury that “pecuniary or 
monetary loss to the government is not an element of the 
offense, so that the government is not required to prove 
that the government suffered a pecuniary loss in connec¬ 
tion with the offense here charged.” [Appendix 41] 

The proposition is, therefore, supported by authority 
and conceded by the government that, in this case, under 
the second clause of $80 as amended, pecuniary or prop¬ 
erty loss is not an essential element of the offense charged 
in the first nine counts of the indictment. 

We submit that the first clause of $590 (a) is inapplica¬ 
ble to suspend the running of the statute of limitations on 
the first nine counts of the indictment, because the suspen¬ 
sion statute applies only where “defrauding” is an essen¬ 
tial ingredient of the offense charged, and such defraud¬ 
ing necessarily involves the intent to defraud and pecun¬ 
iary or property loss to the United States, and relates to 
war contracts for material and equipment, whereas “de¬ 
frauding” is not an essential element of the crimes 
charged in the first nine counts of the indictment, Avhich 
do not require the intent to defraud or pecuniary or prop¬ 
erty loss to the United States and are in no way related to 
war contracts for material and equipment. Since the of¬ 
fenses charged in the first nine counts of the indictment 
occurred more than three years prior to the indictment, 
prosecution is barred by the three year statute of limita¬ 
tions of U.S.C. Title 18, Sec. 582. 

3. The Trial Court’s Opinion Denying Defendant’s Mo¬ 
tion To Dismiss 

The Trial Court held that defrauding, as used in clause 1 
of Section 590 (a), was implicit in false answers given by a 
government employee in connection with his employment, 
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■without the requirement of the intent to defraud the United 
States, and encompassed the false and fraudulent state¬ 
ments charged in the indictment even where pecuniary or 
property loss to the United States was not involved. [ U.S. 
v. Marzcwi , 71 Fed. Supp. 620-621, Appendix 26-30] 

The Trial Court’s holding was based on the assertions 
that there is no ambiguity in the first clause of §590 (a) 
and therefore no necessity to consider legislative intent; 
that “defrauding” as used in that clause is not limited to 
its primary sense, because “fraud” as used in other 
statutes is not so limited; that the inclusion of the clause 
in the Contract Settlement and Surplus Property Acts of 
1944 was neither significant or controlling, because those 
Acts contain other provisions not germane to the subject 
matter of either contract settlement or surplus property; 
and that clause 1 of §590 (a) is not, in form, a proviso and 
therefore not subject to a strict construction. 

We submit that the meaning of clause 1 of Sec. 590 (a) 
is not so unambiguous as to preclude consideration of its 
legislative history as an aid in its construction. Fraud and 
defrauding are among the most ambiguous words in the 
law. 8 Clause 1 of §590 (a) has never before been inter¬ 
preted by an appellate court in relation to the second 
clause of Sec. SO and there is thus no square holding as to 
its applicability. On the other hand, the essential lan¬ 
guage of clause 1 of §590 (a), as embodied in the 1921 and 
1926 provisos, has been interpreted by the Supreme Court 
and that language has been held to have a wholly different 
meaning from that claimed for such language by the Trial 
Court. 

We submit further that it would be immaterial, if true, 
that the Contract Settlement and Surplus Property Acts 

8 cf. the distinction between “defrauding” as used in its primary and 
secondary sense (See Point l£.l(b) infra); and 10 Mertens, Law of 
Federal Income Taxation, 1943 ed. <^55.11 p. 16-17 “Not only is ‘fraud’ 
limitless and accordingly undefinable, but to do so would open the door 
to the evasion of the definition.” 
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of 1944 contain other provisions not germane to the sub¬ 
ject matter of contract settlements and surplus property.! 
As pointed out above, p. 23, there is nothing in th^ 
legislative history of these acts which indicates any in-j 
tent to alter the unequivocal meaning of clause 1 of § 59C) 
(a), as given in the legislative history and the applicable! 
Supreme Court decisions relating to the 1921 and 1926 
provisos and the Act of August 24, 1942. Moreover, care¬ 
ful scrutiny of the text of the Contract Settlement and 
Surplus Property Acts of 1944 reveals that all of its pro-j 
visions are germane to the subject matter of surplus prop-| 
erty and contract settlements; all of them relate to fraud 
in its pecuniary or property sense, and none of them con¬ 
cern fraudulent statements by a government employee 
where no pecuniary or property loss is involved, where the 
requisite intent to defraud the United States is lacking, 
and where the subject matter of the fraudulent statements 
is unconnected with war contracts for material and equip- 

I 

ment. 

It is likewise immaterial that clause 1 of §590 (a) is not 
a proviso but a part of the main body of the act itself. Inj 
the Scharton case (supra), the Supreme Court said of the 
1926 proviso that, though denominated a proviso, it was 
an excepting clause and therefore to be narrowly con¬ 
strued. Clause 1 of §590 (a) is also an excepting clause,| 
carving out a special class of offenses for important rea-j 
sons, and applying to them alone a longer period of limita¬ 
tion than to other offenses. 

The cases relied upon by the Trial Court to support its 
broad interpretation of defrauding as used in clause 1 of 
Sec. 590 (a) are not in point. All of them interpret otheij 
statutes, in which the language and context justifies a broad 
construction. Thus, in U.S. v. Curley, supra, and Curley v\ 
U. S., supra, relied on by the Court, the indictment involved 
the conspiracy statute (supra) which provides that: 
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If two or more persons conspire ... to defraud 
the United States in any manner or for any pur¬ 
pose . . . each of the parties to such conspiracy shall 
be fined . . . (Appendix A. 93) 

The Court held that, under that statute, defrauding the 
United States was not limited to pecuniary or property 
matters, but also encompassed fraud in its secondary mean¬ 
ing of interfering with lawful governmental functions by 
deceit. ^In so holding, the Court placed reliance on the 
generic nature of the statute, as indicated by its wording, 
“defraud the United States in any manner or for any pur¬ 
pose.” r (130 F. 1, 8, 10, 12). Palmer v. CoUaday, 18 App. 
D.C. 426, also relied on by the Court, considered the same 
statute and contains dicta to the same effect. Clause 1 of 
§590 (a) is not generic in its nature but is limited by its 
language, the context of other Sections of the Surplus 
Property and Contract Settlement Acts of 1944, and by its 
legislative history to matters of a pecuniary or property 
nature. Although it applies to “defrauding or attempts 
to defraud, the United States whether by conspiracy or 
not, and in any manner, ” it does not include the words 
“or for any purpose”. [See p. 20 supra ] 

In U S. v. Agnevc, 6 F.R.D. 566, cited by the Trial Court, 
defendant was charged under §S0 with having knowingly 
prepared false payroll statements over a period of ap¬ 
proximately three years by padding the payroll to include 
specified names and accounts paid, when in fact no such 
employees existed and no such amounts were paid, the 
statements having been used for invoices on which pay¬ 
ment was made by the War Shipping Administration and 
for tax returns forms to the Treasury Department and 
the Social Security Board. Defendant moved to dismiss 
on the ground of the statute of limitations. The Court 
stated, citing the WeinJiandler ease, that clause 1 of 
§590 (a) was applicable, since “fraud is made an essential 
element of the statute” (§80). The Court, however, held 
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that the statute of limitations was suspended by clause 2 
of §590 (a), since it was undenied that the offense charged 
“was committed in connection with the performance (and) 
payment for ... of (a) subcontract . . . which is connected 
with or related to the prosecution of the . . . Avar”. The 1 
Court also cited §19 (d) of the Contract Settlement Act 
of 1944 (Appendix A. 90) which specifically applies §80 
to offenses under the Contract Settlement Act. 

Thus, the holding of the case is that clause 2 of §590 (a) j 
is applicable to the prosecution, and the statement as to | 
the applicability of clause 1 of §590 (a) is not necessary 
to support the decision. In the case at bar, clause 2 of §590 
(a) is not claimed to be applicable and the case in no way 
relates to Avar contracts, or to the subject matter of the | 
offenses to which §80 is made applicable by §19 (d) of the 
Contract Settlement Act of 1944. Moreover, it appears! 
from the decision that the offense charged may have in- i 
volved other clauses of §80 than those involved in the case | 
at bar, and, most important, related to false or fraudulent i 
statements involving pecuniary loss to the United States 
in connection Avith Avar contracts. The Agneic case, there¬ 
fore, sounds in embezzlement, like the Weinhandler case;| 
the case at bar is a simple false or fraudulent statement 
case, like the Noveck case. The Agnevo decision, Ave sub¬ 
mit, is not in point. 

The distinction, overlooked by the Trial Court, between j 
“false and fraudulent statements” under the second clause 
of §80 and “defrauding” under clause 1 of §590 (a) is 
also apparent from the cases under the former clause. A 
fraudulent statement, as the Trial Court correctly charged 
the jury in the case at bar, involves “a deliberately planned 
purpose and intent to deceive and thereby gain an unlaAv-i 
ful advantage”. (Appendix 41) The Gilliland, Mellon J 
Presser, Goldsmith and Berkhoff cases, supra, are authority! 
for the proposition that one may bofraudulent statements! 
seek to deecive an agency of the U^ted States and thereby! 
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gain an unlawful advantage, without seeking to defraud 
the United States out of pecuniary or property values. 
Unless the deception involves the requisite intent to de¬ 
fraud and pecuniary' or property loss to the United States, 
however, there is not a “defrauding”, within the meaning 
of the suspension statute and without such “defrauding” 
th6 suspension statute is not applicable. 

C. The Trial Court’s Error in Holding that the First 
Nine Counts of the Indictment were not Barred by the 
Statute of Limitations and in Admitting Evidence Relat¬ 
ing to such Counts Prejudicially Affected Defendant’s 
Rights with respect to the Last Two Counts of the Indict¬ 
ment and Requires Reversal of the Judgment and a New 
Trial. 

1. Prejudice. The last two counts (counts 10 and 11) 
of the indictment charge defendant with having falsely 
stated to a representative of the State Department on 
June 1 , 1946 that he had never been a member of the Com¬ 
munist Party and had never used the name Tony Whales, 
whereas, it is alleged, these statements were false and 
fraudulent in that defendant was a member of the Com¬ 
munist Party in 1940 and 1941 and had in fact adopted 
and used the name Tony "Whales. 

As to the barred counts, counts one, five, six and eight 
charge defendant with having committed similar offenses 
in having made the same false and fraudulent statements 
as to membership in the Communist Party and the name 
Tony Whales to representatives of the F.B.I. on July 29, 
1942 and of the Civil Service Commission on November 23, 
1942 and April 20,1943. Counts two, three, four, seven and 
nine charge defendant with having committed different of¬ 
fenses in having made false and fraudulent statements to 
the representatives of the F.B.I. on July 29, 1942 and of 
the Civil Service Commission on November 23, 1942 and 
April 23, 1943 that he had never attended meetings of, 
contributed services to, or participated in the activities of 
the Communist Party and that he had never made any 



39 


speeches against conscription, the indictment alleging the 
falsity of these statements in a multiplicity of particulars. 
(Appendix 2-19) 

The Trial Court denied defendant’s motions as to these 
counts based on the statute of limitations, admitted evi¬ 
dence at the trial under these counts and charged the jury 
that such evidence was proper for its consideration. (Ap¬ 
pendix 20, 36, 64-251 passim ) 

W e submit that since the denial of the motions was error, 
the admission of evidence under the barred counts and the 
submission of such evidence to the jury for its considera¬ 
tion was also error. Moreover, such evidence was remote, 
collateral and unnecessary, on the one hand, and highly in¬ 
flammatory and prejudicial, on the other hand, with respect 
to the trial of the last two counts. 

Defendant’s statements to the FBI and the Civil Service 
Commission in 1942 and 1943 as to membership in the Com¬ 
munist Party and the use of the alias Tony Whales were 
admitted in evidence at the trial under barred counts one, 
four, six and eight. (Appendix 244-246). These state¬ 
ments are not alleged as false and fraudulent under counts 
ten and eleven, which charge only that identical statements 
as to membership and alias were made to the State Depart¬ 
ment in 1946. The admission of the earlier statements 
was error because such evidence, taken in conjunction with 
the proof of the falsity of defendant’s denials under the 
last two counts, constituted an indispensable element of 
proof that defendant at other times and places and to other 
agencies of the government had made false and fraudu¬ 
lent statements in violation of U.S.C. Title 18, §80. The 
fact that such crimes had been committed, although prosecu¬ 
tion was barred because of the statute of limitations, does 
not make evidence as to such crimes admissible. Proof of 
similar but independent offenses is not admissible to prove 
the commission of the offense charged in the indictment, be- 
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cause of the prejudicial effect of such evidence upon the 
jury. Farkas v. U. S., 2 F. (2d) 64; Weil v. U . S., 2 F. (2d) 
145; Crinnian v. U.S., 1 F. (2d) 643. 

In Marshall v. U.S., 197 F. 511, cert. den. 226 U.S. 607, 
where on the trial of an indictment for using the mails to 
defraud in conducting the business of a society named in 
the indictment and alleged to be a fraudulent organization, 
it was held reversible error to admit testimony showing 
that defendant was also at the same time conducting an¬ 
other society of precisely the same kind by identical meth¬ 
ods which were not mentioned in the indictment, the Court 
said: 


“In order to prove guilty intent the government in¬ 
troduced testimony showing defendant’s connection 
with another similar scheme. The admission of such 
testimony is an exception to the general rule. It is 
allowed where a guilty intent must be shown to meet 
the presumption of accident or mistake . . . The ex¬ 
ception ought not to be extended. Such testimony cer¬ 
tainly prejudices the defendant, even if the court 
charges the jury that it is admitted only to show in¬ 
tent . . . (But) the moment the fraudulent scheme is 
established, there is no necessity for resorting to other 
transactions as in the excepted cases mentioned.” 
(ibid 515) 

This decision is applicable to the case at bar, where once 
the fraudulent statements were established in relation to 
counts ten and eleven, there was no necessity to establish 
intent by resorting to other transactions before the F.B.I. 
and the Civil Service Commission, which should not have 
been included in the indictment because barred by the sta¬ 
tute of limitations. Moreover, such evidence necessarily 
was prejudicial to defendant. It is one thing to admit evi¬ 
dence to establish that defendant had committed a crime by 
lying to a representative of the State Department; it is a 
wholly different and far more prejudicial matter to admit 
evidence to establish that, in addition, on three previous 
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occasions, defendant had committted other similar crimes 
by lying to representatives of two other government agen¬ 
cies. Under these circumstances the admission of such 
unnecessary and prejudicial evidence substantially affected 
defendant’s rights. 

A fortiori, this is true of evidence that defendant com¬ 
mitted other different crimes. In the case at bar, under 
the barred counts two, three, four, seven and nine, evidence 
was admitted that defendant had advocated revolution (Ap¬ 
pendix 116), opposition to conscription (Appendix 9S-99, 
101, 103. See Point VI), and disintegration of the morale 
of the armed forces. (Appendix 104) When the bar of the 
statute of limitations eliminates from the indictment the 
allegation that defendant had denied having advocated such 
beliefs or engaged in such activities, such evidence is inad¬ 
missible to support the falsity of defendant’s denial that he 
was a member of the Communist Party and had awar 
used the name Tony Whales, because it is remote and un¬ 
necessary to prove the falsity of defendant’s denial under 
the last two counts and because it tends to establish proof 
of other crimes in violation of the Act relating to Seditious 
Conspiracy (U.S.C. Title 18, §6), or of other federal or 
state law. (See Hall v. U.S., 150 U.S. 76; Boyd v. U.S., 
142 U.S. 454; Paris v. U.S., 260 F. 529; Manning v. U.S., 
287 F. 800) The admission of such evidence raises col¬ 
lateral issues, is subject to being misused, and is exceed¬ 
ingly prejudicial to the defendant in its effect on the jury 
in connection with the real issue on which the defendant 
is being tried. 

It was likewise prejudicial error to admit evidence, under 
barred counts three and four (e) and (h), that defendant 
had counselled and instructed Party members to infiltrate 
groups and societies, particularly the National Negro Con¬ 
gress, for the purpose of creating Communist front organ¬ 
izations and to sow resentment and discontent among Ne- 
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groes by agitating the questions of racial discrimination, 
in order to recruit Party members (Appendix 74-78,106-107, 
112-113, 115-117 cf. 66-67,70). Such evidence is so highly 
prejudicial to the defendant as clearly to fall within the 
reason for the rule which excludes proof of other crimes. 

All such evidence, admitted at the trial, under barred 
counts, is collateral, remote, unnecessary to the proof of 
the falsity of defendant’s denial under the last two counts, 
inflammatory to the jury and prejudicial to the defendant. 
The Court correctly charged the jury to reach their deter¬ 
mination, without any feeling of emotion, bias or prejudice, 
without any anger on the one hand and without any sym¬ 
pathy on the other and “we are not concerned with the 
virtues and vices of the Communist Party. Neither are 
the loyalty or disloyalty of the defendant . . . material to 
the issue in this case” (Appendix 42). But the jurors 
would have been hardly human, if they were not swayed 
in their judgment, despite this charge, by evidence adduced 
under the barred counts and indeed by the very recital of 
these counts of the indictment in the charge given by the 
Court (Appendix 36-39). Absent such prejudicial matters, 
it is conceivable that the jury would have reached a dif¬ 
ferent verdict on counts ten and eleven. Such matters 
should not be left to speculation. A fair trial requires that 
the jury reach its verdict on all the relevant evidence before 
it, not on prejudicial evidence, which should have been 
excluded, of the nature which was adduced under the barred 
counts. 

The admission of the evidence under these counts was 
thus not mere harmless error, but error which may have 
affected in substantial degree the rights of the defendant 
(§269 of the Judicial Code, as amended, 28 U.S.C.A. 391; 
Federal Rules of Criminal Procedure, Rule 52(b)). The 
harmless error rule is not applicable, since, here, one can¬ 
not say, with fair assurance, after pondering all that hap- 
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pened, without stripping the erroneous action from the ! 
whole, that the judgment was not substantially swayed by i 
the error, or that when all is said and done, the conviction 
is sure that the error did not influence the jury, or had but | 
very slight effect, Kotteakos v. U.S., 328 U.S. 750, 765, j 
Fiswick v. U.S. 91 L. ed. 183, 187 or that the evidence is! 
net so strong or overwhelming (cf. Berger v. U.S., 295 U.S. 
7S) that any reasonable jury, had there been no error, 
could not conceivably have reached a different verdict. 
(Weiler v. U.S., 323 U.S. 606, 611; Rice v. U.S., 149 F. (2d) 
601; U.S. v. Antonelli Fireworks Co., 155 F. (2d) 631, dis¬ 
senting opinion and cases collected therein pp. 646-653 ;| 
Maxwell v. Director of Public Prosecutions, (1935) A. C.j 
309) Of the three chief witnesses for the prosecution, one' 
was a self-confessed perjuror (Appendix 117-120, 129-139) ;j 
the second was a former Communist Party member whose j 
testimony was in conflict in material respects (Appendix! 
cf. 70, 71, 78 and 127-128) with that of the third witness,| 
a police spy, who had assumed false names and used ficti-j 
tious identity cards in joining the Communist Party, foij 
the purpose of reporting to the Police Department on thej 
activities of the Party (Appendix 88-89) and whose testi-j 
mony is, therefore, subject to reservations as to its reliabil-l 
ity (cf. Colyer v. Skeffington, 265 F. 17, 69, 277 F. 129)^ 
See Points III and V. Defendant did not admit his guilt} 
(cf. Motes v. U. S., 178 U.S. 458) but, on the contrary; 
vigorously denied it in every material respect. Under 
these circumstances, we submit, the error of the court) 
in denying the motion to dismiss the first nine counts,, 
in permitting evidence of numerous similar and different 
independent crimes and other prejudicial and inflammatory 
matters, to be adduced in support of them, and in instruct! 
ing the jury that it should consider such evidence may 
within the range of reasonable possibility have affected th^ 
verdict. If so, the appellant is not required to show that 
it, in fact, did so. {Rice v. U.S., supra; Little v. U.S., 73 Fj. 
(2d) 861, cert. den. 303 U.S. 644) 
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2. Sentence. The rule may be urged that “in any 
criminal case a general verdict and judgment on an indict¬ 
ment or information containing several counts cannot be 
reversed on error; if any one of the counts is good and 
warrants the judgment, because, in the absence of anything 
in the record to show the contrary, the presumption of law 
is that the Court awarded sentence on the good count only.” 
(Claasen v. U. S. 142 U.S. 140, 146-147; Pinkerton v. U.S. 
328 U.S. 640, 642.) This rule is not here applicable, be¬ 
cause the assumption is not warranted in the case at bar 
that any one of the counts is good. In the circumstances of 
this case, where the trial was on eleven counts, nine of 
which are barred by the statute of limitations, the evidence 
adduced in support of the barred counts was highly preju¬ 
dicial to and vitiated the fairness of the trial of the two 
remaining counts. If the motion to dismiss had been 
granted as to the nine barred counts and the case had gone 
to trial on the last two counts, it is within the range oi 
reasonable possibility that the jury might have reached a 
different verdict on these two counts. Such a possibility is 
sufficient to render the last two counts bad, and the verdict 
and judgment thereon unwarranted. {Rice v. U. S., supra; 
Little v. U.S., supra; see McElroy v. U.S., 164 U.S. 76) 

Moreover, in view of the general nature of the sentence 
and the character of the evidence of similar and different 
independent crimes and other prejudicial matter admitted 
under the barred counts, it cannot be determined what part 
of the sentence is attributable to the violations which are 
not barred by the statute of limitations. On this record, 
however, it cannot be fairly assumed that the trial court 
would have imposed the same penalty for two violations of 
the applicable statute as for eleven violations which in¬ 
cluded those two. 

D. This is a Stale Prosecution 

The case for the application of U.S.C. Title IS Sec. 582 
as a statute of repose, to be liberally construed in favor 





45 


of the accused [Whart. Crim. PI. & Pr. 9th ed. p. 215 Sec. 
316, Larrikin v. People, 94 Ill. 501; State v. Asbury, 26 Tex. j 
82; Com. v. Haas, 57 Pa. 443,445; Peo. v. Lord, 12 Hun. 282] 
is peculiarly strong where, as here, added to the other rea¬ 
sons for the inapplicability of the suspension state, the sus¬ 
pension of the three year statute is for the unusually long! 
period of more than seven years beyond the normal three: 
year period, or a total of more than ten years. This re¬ 
sults from the fact that the Act of August 24, 1942 sus-i 
pended the running of the three year statute of limitations 
on crimes on which the statute had not already run—i.e. 
crimes committed on and after August 25, 1939—and 1 
$590(a) continued the suspension until three years after 
the limitation of hostilities in the present war. Since thei 
President declared that termination on December 31, 1946 
(12 F.R. p. 1), the suspension runs until December 31,1949.! 
“Statutes of limitation with respect to criminal prosecu-] 
tions are founded upon the theory that prosecutions should] 
not be allowed to ferment endlessly in the files of the gov-j 
ernment to explode only after witnesses and proofs neces-j 
sary to the protection of the accused have by sheer lapse] 
of time passed beyond availability/ ’ U.S. v. Eliopoulos\ 
45 F. Supp. 777. On its face, the indictment in this casej 
returned in January 1947, shows that the government file^ 
contained the information relating to the defendant’s acj 
tivities in 1940 and 1941, which it produced at the trial iri 
May 1947; and the evidence at the trial established that th^ 
chief witness for the prosecution, on whose testimony thb 
case turns, had been available to testify and his identity 
made known to government agencies since 1944. (Appcndik 
68, Tr. 365, 717-719, 730-735, 737-740, 878-881, 1098-110^, 
1114-1115) 

The case at bar is essentially a political case, involving 
the truth or falsity of political questions of dubious mater¬ 
iality to a government employee. It provides a striking 
example of a stale prosecution, instituted, we venture to 
submit, for political reasons (cf. Appendix 60-63, 200-201^ 
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where the lapse of time has worked hardship on defendant, 
in contravention of the sound theory on which statutes of 
limitation are founded, as enunciated in the Eliopoulos case. 

n. 

The Trial Court Erred in Refusing to Instruct the Jury 
on Character Evidence, In Accordance with the Principles 
Enunciated in the Egan Case (Egan v. U.S., 52 App. D.C. 
384, 287 F. 958, 968-969 (1923) as Requested. 

Evidence as to the defendant’s reputation for veracity, 
loyalty and good character was admitted through the testi¬ 
mony of General Greenbaum, Professor Emil Despres, Ce¬ 
celia Bowles, Robert Francis, James Wright, and Garson 
Kanin (Appendix 140-149, 152-156, 269). 

'Defendant requested the Court to instruct the jury on 
character evidence in accordance with the principles enun¬ 
ciated in the Egan case, supra (Appendix 254). 

The Court charged the jury on character evidence as 
follows: 

‘‘And I might add at this point that evidence of good 
character taken in conjunction with all the other evi¬ 
dence before you might be sufficient to create in your 
minds a reasonable doubt.” (Appendix 35). 

At the conclusion of the entire charge, defense counsel 
called to the attention of the Court that the Court had 
omitted from the charge on character testimony the fol¬ 
lowing element in the Egan case: “where, without it, you 
may have been convinced of his guilt”. The Court, how¬ 
ever, refused to add this element, stating that “to put it in 
at this juncture gives a false picture.” (Appendix 43-44) 

In the Egan case, supra, this Court stated: 

“Counsel for defendant offered the following 
prayer: 
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“The jury are instructed that the circumstances of 
a case may be such that an established reputation for 
good character would alone create a reasonable doubt, 
although without it the other evidence would be con¬ 
vincing.” 

This prayer was denied. . . . The defect in the 
court’s charge is that it does not respond to the prop¬ 
osition of law contained in the prayer requested, 
namely, that reputation of good character may be sucE 
as alone will create a reasonable doubt, where, with¬ 
out it, all the other evidence in the case would be con¬ 
vincing. This sort of a charge was criticized in Edg- 
ington v. United States, 164 U.S. 361, 365, 17 Sup. Ct. 
72, 73 (41 L. Ed. 467), where the Court said: 
“Whatever may have been said in some of the earlier 
cases, to the effect that evidence of the good charac¬ 
ter of the defendant is not to be considered unless the 
other evidence leaves the mind in doubt, the decided 
weight of authority now is that good character, when 
considered in connection with the other evidence in 
the case, may generate a reasonable doubt. The cir¬ 
cumstances may be such that an established reputa¬ 
tion for good character, if it is relevant to the issue, 
would alone create a reasonable doubt, although with¬ 
out it the other evidence would be convincing.” . . . 

The rule thus announced is generally concurred in 
by the courts, that evidence of an established reputa¬ 
tion for good character may be such as to raise a rea¬ 
sonable doubt that will alone justify an acquittal. 

Especially is this true where, as in this case, tne 
relevancy of the evidence is so closely related to the 
issue of guilt or innocence. Proof of the high charac¬ 
ter and integrity of one indicted for larceny, forgery, 
embezzlement, or bribery, offenses which in their na¬ 
ture imply moral obliquity, may well create such a rea¬ 
sonable doubt as to justify acquittal, notwithstanding 
the convincing character of the other evidence in the 
case. . . . 

In the Brown Case the court, in a very able review 
of the law on this point, said: “To tell the jury that 
they should consider good character in connection with 
all the other evidence in the case is, as stated by the 
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California courts (People v. Bell, 49 Cal. 485), not tell¬ 
ing them anything beyond letting in the evidence. * * * 
A mere charge xchich admonishes the jury to consider 
good character in connection with all the other evi¬ 
dence, and which directs them that if, on a considera¬ 
tion of all of it, including good character, they enter¬ 
tain a reasonable doubt of guilt, to acquit the accused, 
is not charging the jury on the rules or 'principles of 
laic applicable to evidence of good character, or stating 
the object or purpose for which it may be considered, 
its sufficiency as evidence to support a reasonable 
doubt of guilt, or the legal effect which the jury in 
their judgment may give to it.” (ibid 96S-9) (under¬ 
scoring supplied) 

The judgment was reversed and the case remanded for 
a new trial. See Cohen v. U.S., 2S2 F. S71; U.S. v. Quick, 
128 F. (2d) 832. 

The case at bar involves offenses which by their very 
nature imply defendant’s moral obliquity, where the sole 
issue is defendant’s veracity and good character. In these 
circumstances, the relevance of defendant’s established 
reputation for veracity and good character is so closely 
related to the issue of guilt or innocence as especially to 
warrant the additional instruction that reputation for ver¬ 
acity and of good character may be such as alone will cre¬ 
ate a reasonable doubt, where, without it, all the other evi¬ 
dence in the case would be convincing. (U.S. v. Egan, 
zupra). The proof that defendant had deliberately lied 
depended on the testimony of three government witnesses 
one of whom was a self-confessed perjurer, testifying as 
to events which occurred seven years prior to the trial, 
(Appendix 117-120,129-139, 257, 260-261), the second a for¬ 
mer member of the Communist Party, whose testimony was 
in conflict, in important respects, with that of the third wit¬ 
ness, a police spy who had joined the Communist Party, 
using false names and fictitious identity* cards, for the pur¬ 
pose of reporting on its activities to the Police Department. 
(Appendix 70, 71, 78,127-8, 8S-S9). In these circumstances 
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a proper instruction on character evidence in accordance 
with the principles enunciated in the Egan case, might 
have changed a conclusion of guilt to innocence. This court 
has recently reaffirmed the propriety of such an instruction, 
in Colbert v. U. S 79 App. D. C. 261, 146 F. (2d) 10, 
11, (1944), where, after considering the nature of the evi¬ 
dence against the defendant, and the omission of the Court 
to instruct the jury on character evidence, although so re¬ 
quested by the defendant, this Court held: 

“In that view, the court having stated its purpose 
to instruct on the subject, appellant was entitled to 
have the jury told that if they believed the accused had 
established his previous good character, they should 
give that fact due weight, and, when considered with 
all the other evidence in the case, it might itself gen¬ 
erate a reasonable doubt.” This, in somewhat similar 
circumstances was stated to be the appropriate lan¬ 
guage in which to apply the rule by the Court of Ap¬ 
peals in the Eighth Circuit in Salinger v. United 
States, 23 F. 2d. 48; in the Third Circuit in Cohen v. 
United States, 282 F. 871, and in the Fourth Circuit in 
Hoback v. United States, 284 F. 529, 533.’’ (under¬ 
scoring supplied) 

In the case at bar, although an instruction in accordance 
with the Egan case was requested and, upon the conclusion 
of the charge, the element in the Egan case, which was 
missing from the Court’s charge, was specifically called 
to the Court’s attention, the Court refused to correct his 
charge, on the ground that “to put it in at this juncture 
gives a false picture.” But the defendant was entitled to 
an instruction in accordance with the Egan case. “When 
so requested, the court is obliged to instruct the jury con¬ 
sonantly, if not in the form of the request, then in the lan¬ 
guage of the court” U.S. v. Quick, 128 F. (2d) 832, 834. 
The court’s failure so to charge cannot be justified on the 
ground that the end of the charge was an improper place 
to give it. It is true that the instruction requested would 
have been favorable to defendant. But that is the purpose 




of the charge on character evidence. (Salinger v. U.S. 
supra). Having erroneously given defendant too little, it 
was error for the Court to refuse to give defendant that to 
which he was entitled out of apprehension that giving it 
at the conclusion of the charge, would create too favorable 
an emphasis for defendant. If the charge was proper, giv¬ 
ing it at any time would not create a false picture. On the 
contrary, the failure to give it, and the refusal to correct 
the error, itself created a false picture. The error was the 
Court’s not the defendant’s, and the refusal of the Court 
to correct its own error should not be permitted to jeopard¬ 
ize defendant’s rights. 


HI. 

The Court Erred in Excluding Relevant Competent and 
Material Evidence Relating to Negroes, Solely Because of 
the Presence of Nine Negroes on the Jury. 

The single most striking fact about the trial of this case 
does not appear in the record, except by inference. That 
fact is that of the twelve jurors, nine were Negroes, and 
of the three prosecution witnesses testifying as to the fal¬ 
sity of defendant’s denials, all were also Negroes. [Hew¬ 
itt, Drew, Harper (Appendix 105, 254-255 70, S7)]. 
Appellant does not contend that Negroes should not have 
been permitted to sit as jurors in this case; that the jury 
was improperly selected; or that it was anything except 
chance that brought the government’s three chief witnesses 
who were Negroes to testify before a jury consisting of 
such an extraordinarily large number of Negro jurors. 
Nevertheless, this circumstance, however brought about, 
conditioned the Court’s rulings on the admission and ex¬ 
clusion of evidence, on crucial issues of fact in the case, 
and, we submit, led the Court into reversible error. AYe 
cite three examples from the testimony of Harper, Drew 
and defendant. 







1. Evidence as to Police Brutality. Testimony of Har¬ 
per, Refusal to Permit Testimony of Defendant 

Harper testified, in substance, that he had joined the 1 
Communist Party in 1932 and had ceased to be a member 
in 193S; that he came to New York in 1940 and, as a former! 
member of the National Executive Board of the National- 
Negro Congress, had been interested by Bill Easley, whom| 
he later came to know as Drew, in promoting the activities) 
and drawing other Negro people into a local chapter of thej 
National Negro Congress on the lower East side; that lie! 
first made the acquaintance of defendant in New York Cityl 
in 1940; that “we called him Tony. At that time I knew; 
him as Tony Whales”, although he came to know him inj 
two other organizations as Carl Marzani; that, when lio 
first made defendant’s acquaintance, he was in the habit! 
of attending botli mass meetings and small group meeting^ 
of the Communist Party in the neighborhood and that h^ 
did attend a Community Party meeting in about May 194l[ 
at the home of defendant at which defendant was presentj 
(Appendix 71-74, 76, 82) 

Although Harper testified to an earlier meeting at which 
defendant was present, that meeting was held at the Church 
of the Living God, was sponsored by the National Negro 
Congress, and was not characterized by him in any way as 
a Communist meeting (Appendix 74-76, 83-84, 86 Tr. 458) j 

The record is clear that the only Communist meeting tcj 
which Harper testified, where defendant was present, was 
the meeting in May 1941 at the home of defendant. Harpeif 
testified that this meeting was one between representatives 
of the National Negro Congress group and the executive^ 
of the Communist Party of that area to see what could b^ 
done to increase the growth of the National Negro Congress 
and iron out its difficulties. He testified, without interrupi- 
tion from the Court, that the difficulties of the Congres^ 
had arisen because some members of the Congress resente(ji 
the presence of whites at their meetings and the attempts 
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of Communist Party members to recruit into tlie Party 
people at such meetings who were interested in the question 
of rents, places to live, and jobs, “questions of attempts to 
stop indiscriminate brutalities that were being carried on 
against them in particular.” He testified that after one 
Harry Daniels had outlined the whole role of the Party 
and the Negro question, Harper himself outlined how the 
Communist Party could help in building the Negro Con¬ 
gress. Defendant, he testified, participated in the discus¬ 
sion to the extent of making criticisms of some of the points 
raised, pointing out the weakness of the position, stating 
that we ought not to let the Red scare affect our work, and 
his participation was a matter of critical analysis of some 
of the points raised. In answer to the question whether 
defendant participated as a representative of the National 
Negro Congress or the Communist Party, Harper was 
permitted to testify, over objections that the answer called 
for and resulted in a conclusion, that “he operated as a 
representative of the Communist Party,- so far as we 
know.” (Appendix 76-78, S2) 

On direct examination, defendant testified that he had 
first met Harper in late or middle 1940. When he was 
asked under what circumstances, the record indicates the 
following: 

A. Well, with Mr. Harper on the stand, that refreshed 
my recollection, and as I recall, it was something like this: 
I came home from the University one evening and came in 
and there were several people in my apartment, and my 
wife introduced me to him and said, “Here is my husband 
Carl.” and then introduced him as either Mr. Harper or 
Louis Harper, but that is the recollection I have. 

There was a discussion going on when I walked in 
referring to something which had happened quite recently 
on the East Side, of which I am sure there is a record— 

• # * * 
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Q. How do you happen to recall that Harper was at 
your house on this occasion? A. Well, part of the reason 
is because I have been trying to check back over the time j 
after that man was on the witness stand. The specific 
thing that recalled it to me was that there had been an ; 
accident—incident—at that time around the East Side of i 
which there must be a record in the police files, concerning 
the beating up of two Negroes; two Negroes and a scout i 
car were involved— 

The Court. Just a minute, sir. We are not interested 
in that. 

I 

Mr. Ford. I am establishing the fact of how he happens j 
to recall back seven years ago of this meeting and the | 
meeting with Harper at his house. 

The Court. Yes, sir, and it could have other purposes,) 
Mr. Ford. Suppose you come to the bench. (Appendix 
185-186) 

I 

Thereupon, in an extended colloquy at the bench, the) 
Court repeatedly stated its belief that defendant’s testi-J 
mony would lead right up to attempted prejudice and that 
defendant was significantly making use of such testimony! 
to prejudice the jury. Counsel for the government arguedi 
that the testimony would studiously result in prejudice; 
and that there could be no fair trial before this jury, if 
defendant continued on this line, and announced the gov-f 
ernment’s intention, if the testimony persisted, to move for 
a mistrial. Defendant’s counsel vainly urged that th$ 
testimony was admissible because Harper had testified 
on the same subject matter, that the purpose of defendant’$ 
testimony was to state facts to refute the testimony of 
Harper, and to show what the meeting was. The Courtj, 
however, persisted in his statement that the testimony wa^ 
prejudicial, stated he would certainly instruct the jury on 
racial bias or prejudice, reiterated liis desire “to go to the 
jury without prejudicial bias, sympathy or hatred or anjr 
feeling for or against,” and admonished defendant’s coun¬ 
sel to come to the bench for instructions before going into 
a similar line of testimony. (Appendix 186-189). Under 
these limitations, defendant was permitted to testify, ik 

I 

i 

i 

i 
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the most general terms, that a certain incident had occurred 
in the neighborhood, that he advised those present to have 
witnesses sign a letter to the Police Commissioner about the 
certain incident, and that the meeting was not a Communist 
meeting and Communism was not discussed. (Appendix 
189-190). The colloquy, which is too long to quote, clearly 
demonstrates that the Court refused to permit defendant’s 
testimony solely because of the presence of nine Negroes on 
the jury and the Court’s apprehension that, in the cir¬ 
cumstances of the trial, this predominantly Negro jury 
would be peculiarly susceptible to prejudice. 

We submit that the testimony which the Court, under 
these circumstances refused to permit defendant to give 
was competent, relevant and material to the case. It re¬ 
lated to a meeting in the home of defendant, at which 
defendant, Harper and others were present, and Harper 
had testified that he had attended only one such meeting. 
Harper fixed the date as May 1941. Defendant fixed the 
date as middle or late 1940 and his testimony, before it 
was stopped by the Court, had already, in part, indicated 
a basis, which could have been corroborated from inde¬ 
pendent sources, as to the correctness of that date. Harper 
testified that the subject matter of the meeting was the 
role of the Communist Party and the National Negro 
Congress. Defendant was prevented by the Court from 
stating what was said and done by defendant, Harper and 
others on a totally different subject matter, which would 
have shown thereby that the meeting was not a Communist 
meeting. Worse still, despite the Court’s refusal to per¬ 
mit defendant to testify to precisely what had happened, 
the Court, over objection, permitted government counsel, 
on defendant’s cross-examination, to raise an unwarranted 
innuendo, that defendant’s memory was convenient rather 
than accurate. (Appendix 211) 

The testimony, therefore, should have been permitted to 
go to the jury and defendant was entitled to the benefit 
of it. The Court’s reason for limiting defendant, as 
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plainly appears from the colloquy cited above, was that 
it would be prejudicial to have this jury, composed, as it 
was, predominantly of Negro jurors, hear testimony by 
defendant, a white man, on the subject of police brutality 
against Negroes. But Harper, a Negro, had previously 
been permitted by the Court to testify without interruption 
about police brutality against Negroes, in connection with 
the meeting at defendant’s house and the meeting at the 
Church of the Living God u including statements as to 
what defendant himself had said on the subject. Why was 
it proper for this jury to hear testimony on this subject 
from a government witness adverse to defendant but im¬ 
proper to hear testimony on the same subject from defend¬ 
ant in his own behalf? Such an arbitrary and discrimi¬ 
natory standard for the admissibility of evidence indicates 
the bias and prejudice of the Court and deprived defendant 
of a fair trial. But even if such an arbitrary and dis¬ 
criminatory standard had not been applied, there is, and 
can be no valid justification in the presence of nine Negroes 
on the jury for the Court’s refusal to permit defendant 
to testify on this subject. The race or color of the mem¬ 
bers of a particular jury, properly chosen, and otherwise 
qualified to hear and consider evidence, is a prohibited 
basis for withholding evidence from them, under the Fifth 
and Sixth Amendments to the Constitution. (See Point 
IV, infra). Hence, defendant was entitled to have this 
jury, whether composed predominantly of Negroes or not, 
hear his testimony, which was otherwise admissible and 
which would properly have been admitted before any 
ordinary jury. The issue was one of fact and the credi¬ 
bility of witnesses, and, under well settled principles of 
law, a question for the jury, not for the Court. By 
excluding such otherwise admissible testimony, the Court 
usurped the functions of the jury. The issue of fact and 

0 cf. his testimony in connection with the meeting of the Church of 
the Living God. “That is one of the things we were having a meeting 
about, the question of against police brutality, for the right to live in 
areas, against evictions.” (Appendix 83) 
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credibility was one of importance to the defendant, where 
had the proposed testimony been admitted, the jury might 
conceivably have reached a different verdict. Of the three 
prosecution witnesses testifying as to the falsity of de¬ 
fendant’s denial, the jury might well have disbelieved 
Hewitt, who was a self-confessed prejuror (Appendix 
117-120, 129-139), and Drew, whose motives as a police 
spy and agent provocateur were subject to suspicion (pp. 
56-63, infra) and rested its verdict on the testimony of 
Harper, whose credibility was not subject to such obvious 
infirmities, absent the contradiction to his testimony which 
defendant’s excluded testimony might have supplied. Un¬ 
der these circumstances, the harmless error rule does not 
apply (p. 38 supra) and the ruling complained of pre¬ 
judicially affected defendant’s rights. The ground given 
by the Court, in the colloquy, is of importance, not 
only in respect to the refusal to permit defendant to testify 
on this subject, but as indicating the motivating reason for 
the exclusion of other evidence, of crucial importance to 
defendant, elsewhere in the case. To this other evidence 
we now turn. 

2. Drew as an Agent-Provacateur—Refusal to Permit 
Cross Examination of Drew. 

Drew, a member of the New York Police Department, 
was assigned in 1940 to its Under Cover Squad and 
instructed by Captain Gallagher of that Squad to join the 
Communist Party as an undercover agent, under the alias, 
William Easley, pose as a railroad clerk employed by the 
Board of Transportation, for which he was supplied with 
fictitious identification, and report to the Police Depart¬ 
ment on the activities of the Communist Party and Com¬ 
munist Party members. (Appendix 88-90) According to 
Captain Gallagher, Drew was assigned to his squad because 
he was a Negro and the Communist Party had been 
attempting to induce Negroes to join their organization. 
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The squad was assigned to and Drew did investigate and 
report on the activities of the National Negro Congress. 
(Appendix 64-67, 70, 106) 

Drew’s testimony as to his background, education, and 
connection with the New York City Police Department 
(Appendix 87-88) undoubtedly created the impression on 
the jury of a man of substance whose credibility was good. 
It was important to defendant to attack Drew’s credibility, 
since Drew was the most important witness for the prose¬ 
cution. 

On cross examination, counsel for defendant began to 
question Drew about his activities in organizing a branch 
of the National Negro Congress. (Appendix 123). Again 
the Court interrupted, called counsel to the bench, and 
asked the purpose of the inquiry. It was explained that 
the purpose was first to show first a contradiction between 
Harper’s testimony that he had ceased to be a Communist 
in 1938 and the testimony that Drew would give that 
Harper was a Communist thereafter. 

Mr. Ford. The second phase of it is that he testified on 
the stand yesterday that after giving his history and his 
schooling, this witness on direct, he said he always had 
his people— 

The Court (interposing). Who, this witness? 

Mr. Ford. Yes, sir. 

The Court. I don’t recall that. 

Mr. Kelley. And I don’t recall that either * * # 

The Court * * *. I will deny that part of it at this 
time, sir. 

Mr. Ford, Yes, sir. And if the record turns out that 
I am correct, had I been permitted, I would have developed 
that he did the following things: 

First, because of the testimony of the captain who 
organized the squad who said that the National Negro 
Congress was one of the organizations that he delegated 
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them to investigate—I am going to show that he created, 
this witness, that organization—that he induced and had 
people other than communists come and address the asso¬ 
ciation; that the people he solicited were colored people and 
other nationalities; and, 

Secondly, again, as to the meeting, he testified of the 
National Colored Congress being held in that church, and 
he described all of its details and what was stated by 
each. I wanted to develop all of those phases of it under 
the heading of National Negro Congress. 

The Court. I will not hear you on anything of that sort 
save those meetings where he specifically attended, sir, 
and where Mr. Marzani was in attendance. 

Mr. Ford. That is your Honor’s ruling? 

The Court. Yes. 

Mr. Ford. May I have an exception on this limitation 
for cross-examination? 

The Court. Yes. I understand from the pleadings that 
the issue in this case is whether or not certain statements 
were made knowingly and wilfully and falsely. 

Mr. Ford. What I have to say, your Honor, I will 
assume that is correct, and had the Government had that 
realization and limited their testimony to that realization, 
I would not have attempted any of this cross-examination, 
but what I am trying to cross-examine him about is all 
of the things the Government put into this case and 
discussed in this case, by witnesses in front of the jury, 
and it is only because of the fact that I think he went 
outside of it, that I should be permitted to go outside of it. 

The Court. I agree with you^ and the Court will permit 
you to go into anything which was brought out or any of 
these occasions as to which there is testimony, sir. 

Mr. Ford. And I also offer these questions to question 
his credibility, as a basis for testing his credibility. 

The Court. I will not go into that. I will permit you 
to go into and attack his credibility as to anything that 
he has dealt with on those particular occasions * * • (Ap¬ 
pendix 124-125) 
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In fact, however, Drew had testified: 

Then the defendant asked me how I happened to join! 
the Communist Party. I told him that being a Negro 
southern-born, I was against discrimination, and so forth, 
and that I wanted to help my people as well as all 
minorities. (Appendix 105) 

. But the Court refused to permit defense counsel to 
clear up the question by asking the witness whether he 
did or did not testify that he was out always to help his 
people. (Appendix 126) 

The Court’s refusal to permit this whole line of inquiry 
was erroneous because it improperly limited defendant’s 
right of cross examination on a vital issue in the case. 

Drew^’s testimony on direct examination includes refer-! 
ences to his activities as Bill Easley in the National Negro 
Congress, showing that he had been doing work in organ¬ 
izing the Congress on the East Side, that he solicited; 
others to join it, that he composed leaflets for it, that he! 
chaired its meetings, that he became the “head” of it, 
and that thereafter it met its downfall. (Appendix 106,j 
112-114, 117) 

It was, therefore, proper for defendant to inquire intoj 
this subject matter on cross examination. “A full cross 1 
examination of a witness upon the subject of his examina¬ 
tion in chief is the absolute right, not the mere privilege 
of the party against whom he ; s called and the denial of 
the right is a prejudicial and fatal error. It is only after] 
the right has been substantially and fairly exercised that 
the allowance of cross examination becomes discretionary. M 
Heard v. U. S., 255 F. 829, 832 (citing cases). In the case 
at bar, the right was not fairly and substantially exercised 
on this subject matter. It wns cut short at its very outset; 

The purpose of the proposed cross examination of Drevf 
was to discredit his testimony by showing not merely thai 
he had acted as a police spy in accordance with his instrucf 
tions to infiltrate subversive organization and report t<j> 
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the Police Department on their activities 10 but, that finding 
no such subversive organization in existence, he had ere- " 
one, become the head of it, solicited members for it, written 
pamphlets to induce others to take action and then reported 
them to the police, in the typical fashion of an agent 
provacateur. This, at least, is fairly drawn from Drew’s 
testimony on direct examination and the statement of 
defendant’s proposal, in the colloquy quoted above. "What 
other damaging admissions on the same score might have 
bec*n obtained, as the cross examination developed, it is 
impossible to say, since the Court refused to permit the 
questions to be asked. Obviously, however, proof of such 
moral obliquity on Drew’s part as may fairly be drawn 
even from the record as it stands, would have gone to 
discredit Drew’s entire testimony by impeaching his mo¬ 
tives and trustworthiness. 

It is well established that for the purpose of impeaching 
the credibility of a witness, he may be questioned as to 
misconduct, or other matters, even though collateral, which 
detract from his character and moral principles in a man¬ 
ner bearing on his worthiness to be believed. Simon v. 

U. S., 123 F. (2d) SO, S5, cert. den. 314 U. S. 694. See 
Ewing v. U. S., 135 F. (2d) 633, 639-642, 77 App. D. C. 
14, cert. den. 318 U. S. 776. And “no obligation is imposed 
upon the court, such as that suggested below, to protect 
a witness from being discredited on cross-examination, 
short of an attempted invasion of his constitutional pro¬ 
tection from self incrimination, properly invoked.” Alford 
v. U. S., 282 U. S. 687, 694. 

The Court, therefore, was in error in ruling that it would 
not permit defendant to attack Drew’s credibility except 

i0 cf. Testimony of Captain Gallagher: “The Sabotage Squad . . . was 
designed to investigate subversive organizations in the City of New 
York ... in 1940 . . . I . . . ordered them to go into various organizations, 
such as . . . the National Negro Congress . . . The members of the squad 
. . . were directed by me ... to try to capture such jobs as secretary 
of the organization which would give them access to the lists of members' 
names and letters to provide them with the best opportunity for making 
notes of the activities of the organizations.” (Appendix 64-66) 
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as to the meetings which Drew attended where defendant 
was present or matters that Drew had already dealt withj 
on the particular occasions about which he had already: 
testified. 

The proposed cross-examination was related not only} 
to the impeachment and discrediting of Drew for its owij 
sake, but had a direct bearing on the accuracy and motive} 
of Drew’s attribution of Communist Party membership td 
defendant. If Drew’s assignment with respect to a local 
chapter of the National Negro Congress led him to create 
one, where none existed, did it also lead him to reporf 
persons such as defendant who attended its meetings of 
were active in its affairs as Communists, when in fact 
they were not? That such a line of inquiry was noi; 
merely speculative but solidly grounded in the testimony 
of Drew himself as to similar matters may be seen front 
Drew’s testimony as to Harper’s membership in the Com¬ 
munist Party, with which was coupled the proposed cross- 
examination as to Drew’s activities in the National Negrb 
Congress. Harper had testified unequivocally that he ha(jl 
ceased to be a member of the Communist Party in 193$. 
(Appendix 78). On cross-examination Drew stated thajt 
Harper in 1940 and 1941 had engaged in no Communis}; 
Party activities or meetings with Drew-Easley that the 
latter recalled and that he did not know that Harper waf 
a member of the Communist Party in 1940 and 1941}. 
(Appendix 127). On further examination, however, Drew - 
admitted that he had on numerous occasions in 1940 and 
1941 made reports and statements that Harper was a com¬ 
rade, a term applied only to Communist Party members, 
that Harper and Drew-Easley were responsible to the 
Communist Party, that Harper outlined the role of thte 
Communist Party in connection with the Congress, and 
that Harper was a member of the Communist Party 7 , Sixth 
Assembly District. (Appendix 127-128). If his testimony 
as to Harper was inaccurate, was it also inaccurate as t|o 
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defendant? 11 If lie had reported Harper as a Communist 
attending Communist Party meetings and engaging Com¬ 
munist Party activities in 1940 and 1941, when he did 
not know that Harper was a member of the Communist 
Party and could not recall that he had engaged in Com¬ 
munist Party meetings, did he also report defendant as 
such member and engaging in such meetings and activities, 
when the basis of his testimony as to defendant was the 
same as to Harper? This inquiry is particularly pertinent 
in view of the fact that Drew's testimony is replete with 
conclusions that meetings or activities were Communist 
in nature. (Point V infra). If Drew had any motive 
which led him, in the testimony cited above, to contradict 
his reports about Harper, a government witness who had 
been a member of the Communist Party and had thereafter 
bben employed by the Federal government, (Appendix 73) 
did he have any motive which led him to testify as he did 
about defendant, in order to substantiate the same re¬ 
ports. 12 


If the proposed cross-examination had been allowed to 
show the full extent of Drew’s activities as an agent- 
provocateur in the National Negro Congress, it would 
have drawn under suspicion all of his motives, and the 
jury would have had sufficient warrant, under appropriate 
instructions from the Court, for not believing his entire 


11 cf. also the following question to Drew on cross examination which 
the Court, on its own motion, refused to permit “In 1940 and 1941, 
whenever you heard a person speak against police brutality did you 
consider that person to be a Communist?” (Appendix 128) 

12 cf. “I cannot adopt the contention that government spies are any 
more trustworthy, or less disposed to make trouble in order to profit 
therefrom, than are spies in private industry . . . Now that it appears 
that government spies constituted in December 1919 an active and ef¬ 
ficient part of the Communist Party, it may well be that the Secretary 
of Labor wall find it desirable, through his own forces, to institute some 
investigation of the nature and extent of the possible activity and 
influence of these spies in giving form and color to the documents on 
which the Secretary based his ruling in the Preis case. 

As the evidence now stands, no important human rights should be 
determined on the basis of documents whose origin and form are under 
such well grounded suspicion. (Anderson, Circuit Judge, in Colyer v. 
Skeffington, 265 F. 17, 69) 
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testimony. If so, it is within the range of reasonable possi¬ 
bility that the jury would have returned a different verdict. 
Since, as we have shown, the testimony sought to be elicited 
was properly admissible, and bore on an issue of crucial 
importance to the defendant in the case, the refusal by the 
Court to permit such cross-exaination prejudicially affected 
defendant’s rights. 

The Court’s reason for its refusal to permit the pro¬ 
posed cross-examination was plainly a desire to avoid prej¬ 
udice by refusing to permit the race question to be injected 
into the trial before this predominantly Negro jury; or to 
put the issue specifically, a refusal to have this predomi¬ 
nantly Negro jury hear evidence on behalf of defendant, 
a white man, that an important prosecution witness, a 
Negro, was guilty of the kind of misconduct, involving a 
Negro organization, which the proposed cross-examination 
might show, because of the prejudicial effect that such 
testimony might have upon this jury. But the Court had 
previously permitted both Harper and Drew to testify 
adversely to defendant before this same predominantly 
Negro jury on the same subject matter; the efforts of de¬ 
fendant, a white man, to assist Negroes in the organization 
of the same Negro Congress, and the attempts of the Com¬ 
munists, of whom defendant was identified as one, to use 
the Congress to recruit Congress members into the Com¬ 
munist Party. (Appendix 77, 106, 112-114, 117, 123). 
Why was it proper for a government witness to testify on 
this subject before this jury, adversely to defendant, but 
improper and prejudicial for defendant to elicit testimony 
from the same witness on the same subject matter before 
the same jury, in his own behalf? We submit that the 
Court’s asserted desire to avoid prejudice in the case, was 
applied here, as in its ruling with respect to defendant’s 
proposed testimony about police brutality (Point III, 1. 
supra) in an arbitrary and discriminatory' way, thereby 
prejudicially depriving defendant of important rights and 
denying him a fair trial. 
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But even if the Court had not applied an arbitrary and 
discriminatory standard, there is and can be no valid 
justification in the presence of nine Negroes on the jury 
for the Court’s refusal to permit the proposed cross exam¬ 
ination of Drew as to his actions in creating the National 
Negro Congress any more than for its refusal to permit 
defendant’s testimony with respect to police brutality 
against Negroes. To hold otherwise would be to deprive 
defendant of his constitutional rights under the Fifth and 
Sixth Amendments. (Point IV, infra ) Defendant was, 
therefore, entitled to have this jury, whether composed pre¬ 
dominantly of Negroes or not, hear and consider the testi¬ 
mony in question, on the same terms that it would have 
been heard and considered by any other representative 
jury. By refusing to permit this testimony the Court, in its 
unwarranted apprehension of prejudice, based on the sup¬ 
pose/susceptibility of this jury to prejudice, withdrew ques¬ 
tions of fact and credibility from the trier of fact. It 
thereby usurped the functions of the jury, and prevented 
defendant from making his defense. Drew was the most 
important witness for the prosecution, and his testimony 
may well have been decisive to the verdict, in the absence 
of the attack upon his motives, moral principles, and trust¬ 
worthiness which would have been supplied by the pro¬ 
posed cross examination. In the circumstances of this 
case, (pp. 38-43 supra) the Court’s refusal to permit such 
cross-examination prejudicially affected defendant's rights 
and deprived him of a fair trial. 

3. The National Negro Congress—Refusal to Permit 
Cross Examination of Harper and Drew 

As noted above, Harper and Drew were permitted on 
direct examination to testify adversely to defendant with 
respect to defendant’s activities in the National Negro Con¬ 
gress (Point III 1, 2, supra). Such testimony concerned 
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the formation of the National Negro Congress on the East 
Side, meetings which it held, the program which it advo¬ 
cated at these meetings, the difficulties it encountered, and 
the reasons for its downfall. On Harper’s cross-examina¬ 
tion, he was asked to state the objects of the National 
Negro Congress. The Court again interrupted and the fol¬ 
lowing colloquy took place at the bench: ; 

The Court. Why are we interested in this National 
Negro Congress? . . . 

We are not concerned with that at all, sir. Whether it is j 
the Knights of Columbus or somebody else, even. 

Mr. Ford. With its objects, you mean? 

The Court. Yes. ! 

Mr. Ford. Well, yes, for this reason: I want to estab¬ 
lish from him the purpose of the National Negro Congress, 
because he said at the meeting he had been asked at the 
Negro Congress that he met the defendant Marzani. Par¬ 
ticularly the one that was held at the Church of the Living 
God, and that at that time they discussed problems of the 
Negro, places to live in, being thrown out by landlords, and 
brutality. This is all that the Government brought out on 
direct examination. 

The Court. That is right, but that is related to the 
Communist Party and the tie-in. We are not concerned i 
with this National Congress, sir. 

Mr. Ford. It was at that meeting this was had. I am 
going to show on cross examination that this defendant, if 
he was there, was there because of the rents, that he was 
advocating these things and not communism—the defend¬ 
ant. 

The Court. We will not go into this National Associa- ! 
tion for the Advancement of Colored People or the National 
Congress. 

Mr. Ford. Excuse me, your Honor. I thought the Gov- ; 
emment, again, had introduced that subject in the evi- | 
dence, and having introduced it, they introduced it in con- ! 


I 

i 
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nection with a meeting held in the Church of the Living 
God, at which he says this defendant was present. 

The Court. I appreciate that, Mr. Ford, and you need 
not repeat it. I remember it. I remember what he said 
there. 

Now, if you want to inquire about that meeting, all right, 
but we are not going into the organization and desires and 
aims of this Congress. 

Mr. Ford. May I have an exception? (Appendix 79-81) 

On Drew’s cross examination, he was asked, as noted 
above, (p. 57) about his connection with the National 
Negro Congress. One of the grounds for pursuing the pro¬ 
posed line of cross examination, as stated by defendant’s 
counsel was to develop under the heading of the National 
Negro Congress all phases of the testimony of Drew, the 
basis for which was laid in his direct examination. The 
Court’s ruling, to which exception was duly taken, was that 
“I will not hear you on anything of that sort save those 
meetings where he specifically attended, sir, and where 
Mr. Marzani was in attendance.” (Appendix 124-125) 

For the reasons already indicated, we submit that the 
Court’s ruling was erroneous and prejudicial, with respect 
to the limitation of both Drew’s and Harper’s testimony. 
Defendant was entitled to show, if he could, through these 
witnesses, that his activities in the Congress were in fur¬ 
therance of the aims of the Congress, rather than of the 
aims of any other organization; the subject matter had 
been opened up by the testimony of the government’s wit¬ 
nesses on direct examination; and this jury was not dis¬ 
qualified to hear such testimony, because of any special 
circumstances. 
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IV. 


The Trial Court’s Exclusion of Evidence Relating to 
Negroes Because of the Presence of Nine Negroes on the 
Jury Deprived Defendant of Liberty Without Due Process 
of Law and the Right to an Impartial Jury Trial in Con¬ 
travention of the Fifth and Sixth Amendments to the Con¬ 
stitution. 

The Constitution guarantees the accused in a criminal 
prosecution the right to a public trial by an impartial jury. 
For some 70 years the Supreme Court has held, in a variety 
of circumstances, that the systematic exclusion of Negroes 
from grand juries and petit juries solely on the ground of 
race or color constitutes a denial of constitutional rights 
to the defendant. Strauder v. West Virginia, 100 U. S. 303; 
Carter v. Texas, 177 IT. S. 442; Martin v. Texas, 200 U. S. 
316; Norris v. Alabama, 294 U. S. 5S7; Hale v. Kentucky, 
303 U. S. 613; Pierce v. Louisiana, 306 U. S. 354; Smith v. 
Texas, 311 IT. S. 128. See also Annotation—Violation of 
constitutional rights of defendant in criminal case by un¬ 
fair practices in selection of grand or petit jury, 82 L. Ed. 
1053. The views of the Court on this question were suc¬ 
cinctly stated by Mr. Justice Black for a unanimous Court 
in Smith v. Texas, supra , where he said, 

I 

“It is part of the established tradition in the use of 
juries as instruments of public justice that the jury 
be a body truly representative of the community. For 
racial discrimination to result in the exclusion from| 
jury service of otherwise qualified groups not only 
violates our Constitution and the laws enacted under 
it but is at war with our basic concepts of a demo¬ 
cratic society and a representative government. ’ ’ (311 
U. S., 130). 

It is important to note also that for similar reasons the 
Supreme Court has condemned the deliberate and system-1 
atic exclusion of daily wage earners from jury lists ( Thiel\ 
v. Southern P. Co., 328 IT. S. 217), and the intentional ex-! 
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elusion of women from Federal grand and petit jury panels, 
although under local law the inclusion of women on the 
panel was not obligatory Ballard v. U. S. 329 U. S. 127. 
See Glasser v. U. S. 315 U. S. GO 

We think it follows inescapably from the Supreme 
Court’s insistence that the constitutional guarantee of an 
impartial trial by jury requires the selection of a “repre¬ 
sentative” jury without exclusion because of race, color, 
economic status or sex that, once properly selected, the 
jury must be treated throughout as a “representative” 
jury, if the constitutional guarantee of an impartial jury 
trial is to be afforded to the defendant. Otherwise the 
selection of a “representative” jury could be completely 
nullified by stratifying the jury and conducting the trial 
with reference to disparate groups within the jury based 
on race, color, economic status or sex, rather than with 
reference to the jury as a representative body. Such pro¬ 
cedure would clearly deprive the defendant of the consti¬ 
tutional right to an impartial trial by jury for the same 
reasons that the exclusion of qualified persons from the 
jury on the basis of race, color, economic status or sex con¬ 
stitute such a denial. 

Applying these concepts to the facts of this case, it is 
evident that the defendant has been deprived of his con¬ 
stitutional right to an impartial trial by jury. As we have 
shown in the preceding section, the Trial Court excluded 
admissible evidence of substantial importance to the de¬ 
fendant’s defense. The evidence in question related, in 
part, to the defendant’s activities on behalf of Negroes, 
and in part to the impeachment of one of the Govern¬ 
ment’s chief witnesses, himself a Negro, by showing mis¬ 
conduct involving Negroes, affecting his credibility. With 
nine Negroes sitting in the jury box and Government coun¬ 
sel arguing that “there could be no fair trial before this 
jury * * *” and suggesting the necessity of a government 
motion for a mistrial, the Trial Court excluded the evi- 
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dence, repeatedly citing *its desire to avoid “sympathy” 
or “prejudice” (Appendix 186-189). It is plain that the j 
Trial Court excluded the evidence because of the presence 
of nine Negroes on the jury and its desire to avoid “sym¬ 
pathy” or “prejudice” in the minds of the jury trying 

the facts. j 

| 

We have no quarrel with the right of the Trial Court 
to determine whether evidence should be excluded as creat¬ 
ing “sympathy” or “prejudice”. We do object to the 
standard employed by the Trial Court in this case to de¬ 
termine whether the evidence in question would create j 
“sympathy” or “prejudice”. The Trial Court asked itself 
the following question: “Will the evidence in question 
create such “sympathy” or “prejudice” in the minds of 
this jury, nine of whose members are Negroes, that the j 
prejudice outweighs the reasons for its admissibility?” 

It is immaterial whether this question was answered cor- j 
rectlv. As a matter of constitutional law, the question it 
should have asked itself was: “Would the evidence in 
question create “sympathy” or “prejudice” in the minds 
of amj “representative” jury, sufficient to outweigh the 
reasons for its admissibility?” This question was not 
asked, and of course, was never answered by the Trial | 
Court, but that it would have been answered in the nega- j 
tive seems undoubted. 

The Trial Court, therefore, applied a unitary standard, 
applicable only to this case and dependent upon the com- I 
position of the jury before it, rather than a universal stand- ; 
ard applicable to any “representative” jury. We submit 
that by this conduct the Trial Court deprived the defendant 
of his constitutional right to an impartial jury trial. In 
the first place, since the decisions of the Supreme Court j 
make clear that the constitutional guarantee of an im- j 
partial trial by jury demands a “representative” jury, it 
follows that what evidence may go to a jury depends upon 
the evidence itself or upon its possible effect on a “repre- | 
sentative” jury rather than its possible effect on the par- 
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ticular jury hearing the evidence. 1 The Trial Court, how¬ 
ever, took the “representative” and properly selected jury 
in this case and stratified it, and perceiving that it included 
nine Negroes, excluded evidence because of its supposed 
effect on them. Thus, although Negroes were at last sit¬ 
ting on this “representative” jury, the Trial Court treated 
them as a separate class and withheld evidence from them 
that would have been given to a jury of a different com¬ 
position. The “representative” character of the jury was 
thus destroyed and a distinction between first and second 
class jurors created solely on the prohibited basis of race 
or color. Secondly, when the large number of possible 
combinations of persons of different races, color, economic 
status or sex that may sit on a jury at one time are con¬ 
sidered, it becomes readily apparent that to permit a Trial 
Court to exclude evidence on the ground that it may create 
“sympathy” or “prejudice” in the minds of one or more 
of them is to create a host of conflicts and substitute the 
Court for the jury, as the trier of fact. “(The law) must 
not be a special rule for a particular person or a particular 
case.” Hurtado v. California, 110 U. S. 516, 555. 

In conclusion, therefore, we submit that the Trial Court’s 
exclusion of evidence relating to Negroes because of the 
presence of nine Negroes on the jury constituted a denial 
to the defendant of an impartial trial by jury as guaran¬ 
teed by the Fifth and Sixth Amendments to the Constitu¬ 
tion and requires that the verdict and judgment be set 
aside and the case remanded for a new trial. 13 

13 Defendant does not contend that this Jury was not qualified by rea¬ 
son of its composition to hear all the relevant, competent and material 
testimony in his case. However, if the Trial Court’s view was that a 
fair trial was impossible because of the special circumstances of this 
case, with a predominantly Negro jury and three Negro prosecution wit¬ 
nesses testifying against a white defendant, on issues involving Negroes 
and Negro organizations as a crucial part of the case, the Court’s remedy 
was declare a mistrial and begin again with a jury, before whom such 
issues could be fairly tried; it was not to degrade this jury by with¬ 
holding evidence from it, on a unitary standard, that would have been 
admitted before an ordinary jury. The failure of the Trial Court cither 
to permit the jury to hear this evidence or to impanel another jury which 
it believed could fairly hear this evidence, but instead to refuse to per¬ 
mit the defendant to make his defense, is another strong indication of 
the bias and prejudice of the Trial Court. See Point III, supra. 


The Trial Court Erred in Admitting as Evidence Con¬ 
clusions and Opinions of Government Witnesses That 
Defendant “Operated As a Communist,’’ Attended “Com¬ 
munist Meetings” and Engaged in “Communist” Activi¬ 
ties. 

I 

The circumstances of this case are such that at the trial 
it was of prime importance to identify precisely the nature 
of defendant’s affiliations with several organizations, the 
character of meetings which he attended, his relationships 
with several persons, and, in some instances the exact lan¬ 
guage which he used, as well as the accuracy of the testi- j 
mony of the government witnesses testifying as to defend¬ 
ant’s activities. 

I 

Concededly, defendant’s neighborhood activities, (Ap¬ 
pendix 185,190-192, 194), his wife, (Appendix ; 199, 214-215, t 
220, 226, 231, 23S), his efforts on behalf of Negroes and 
the National Negro Congress, (Appendix 86, 199), and his 
interests, (Appendix 163, 169-170, 196), brought him on 
many occasions into contact with Communists, placed him 
at the building, several blocks from his home, which housed 
Communist Party headquarters, and led him to support 
certain activities also supported by the Communists. Con- 
cededly, also, he was frequently called Tony, because of 
his Italian origin. But such associations would not in 
themselves establish the falsity of defendant’s denials that i 
he was a member of the Communist Party, had used the 
alias “Tony Whales”, had contributed services to, at¬ 
tended meetings, or participated in the activities of the 
Communist Party. “Guilt is personal under our consti- j 
utional system”. Hirabayashi v. TJ. S., 320 U. S. 81, 163 J 
(concurring opinion of Mr. Justice Douglas); Schneider- 
man v. U. S., 320 U.S. 118,154; Bridges v. Wixon 326 U. S. j 
135,163. It must be further borne in mind that defendant j 
is charged only with having made false statements about 
activities not charged as unlawful and his association with 
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Communists in lawful activities is not proof that he him¬ 
self was a Communist. Bridges v. Wixon supra. More¬ 
over, what constitutes a Communist, a Communist meeting, 
or Communist services or activities, is usually a pure con¬ 
clusion and, in any event, is susceptible of widely varying 
interpretations, depending on many factors, including the 
point of view of the person making the accusation and the 
accuracy of his observations. “The minds of men do not 
meet in a general acceptation of the import of these words 
. . . Moreover, the Court finds itself in a position where it 
cannot give a reasonably certain, inclusive and exclusive 
definition of that word (Communist).” U. S. v. Hautau, 43 
Fed. Supp. 507, '510 cf. U. S. v. Schneider 45 Fed. Supp. 
S4S, 851. 

Under these circumstances, the testimony of the wit¬ 
nesses who identify defendant as a Communist or engaging 
in Communist Party meetings or activities requires careful 
scrutiny to ascertain whether defendant’s rights were 
prejudicially affected by the admission of evidence of an 
opinion nature, embodying conclusions, based on varying 
interpretations of the witnesses, rather than on evidentiary 
proof of the acts of defendant. 

The record plainly shows that the testimony of the gov¬ 
ernment witnesses is replete with conclusions and opinions 
on this score. 

Thus Harper testified that he attended a “Communist 
meeting” at the home of defendant in May, 1941, that the 
meeting was one between representatives of National 
Negro Congress and the executives of the Communist 
Party of that area to see what could be done to increase 
the growth of the Congress; and that defendant partici¬ 
pated in the meeting to the extent of making some criti¬ 
cisms of the points raised. There is no evidence that at 
this meeting defendant advocated Communism or discussed 
the Communist Party, except that Harper testified that 
“defendant’s position was that we ought not to let the Red 
scare affect our work.” Harper was then asked on direct 
examination: 
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Q. Did the defendant participate as a representative of 
the N. N. C. or the Communist Party? 

The record shows the following: 

Mr. Ford. I object, as calling for a conclusion. 

Mr. Kelley. If you know. 

Mr. Ford. I object, because it is a conclusion. 

The Court. Do you know whether he was a member of 
the Communist Party sir? 

The Witness. He operated as the repreesntative of the 
Communist Party, so far as -we know. 

Mr. Ford: I move the last be stricken out as a conclu¬ 
sion “he operated as”. 

The Court. I will deny the motion, sir. 

Mr. Ford. Yes, sir. Exception. (Appendix 77-78) 

The Court thus announced his ruling, which was followed 
throughout, that witnesses would be allowed to testify to 
conclusions of this sort, or that such were not conclusions. 

This testimony had its setting in the immediately 
preceding, general and lengthy conclusions of Harper that 
members of the Communist Party would carry on recruit¬ 
ment at Congress meetings of Congress members to the 
Communist Party. (Appendix 76-77). There is no evi¬ 
dence that defendant had undertaken any such recruitment. 

The only other meeting about which Harper testified was 
one held at the Church of the Living God, on behalf of the 
National Negro Congress. Harper’s testimony was that 
“Bill Easley chaired the meeting and I was one of the 
speakers and also present was a representative of the Com¬ 
munist Party in that section, rather a person representing 
the Communist Party,” defendant (Appendix 75). It is 
apparent from this testimony that Harper’s conclusion was 
based on no more certain knowledge than his conclusion 
that at the meeting in May 1941 defendant “operated as 
the representative of the Communist Party, so far as we 
know” and was equally objectionable. Nor was there any- 
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thing in Harper’s testimony of what defendant said at this 
meeting (Appendix 75-76) which, absent Harper’s conclu¬ 
sion, necessarily identifies defendant as a Communist. 
Moreover, Harper’s testimony was that there were people 
present at this meeting who were not members of the Com¬ 
munist Party; that the audience was asked to join the 
National Negro Congress, East Side Council, but “whether 
or not there was any solicitation for the Communist Party, 
that I don’t know.” (Appendix S6, Tr. 458) All of 
Harper’s testimony as to these two meetings, the only two 
about which he specifically testified, was given after intro¬ 
ductory questions, in which his testimony was that he had 
attended meetings of the Communist Party and a meeting 
of the Communist Party at which defendant was present. 
Without the effect of the foregoing characterizations or his 
conclusion as to defendant as “a person representing the 
Communist Party” or “operating as a representative of 
the Communist Party, so far as we know,” the jury might 
reasonably have concluded that the meetings were those 
of the National Negro Congress, not of the Communist 
Party, and defendant’s statements were in behalf of the 
Congress rather than the Party. 

Similarly, Drew testified that at a meeting at Com¬ 
munist Party headquarters, defendant was conducting a 
class for all the recruits in the Communist Party at the 
Sixth Assembly District. “The course that he was in- 
structing in dealt with race discrimination, white chauvin¬ 
ism, and I cannot recall the other subject, but it was a 
general subject.” Upon refreshing his recollection Drew 
began to testify as to the other subject. Defendant ob¬ 
jected, but the Court permitted the answer: “Principles of 
Communism.” Let us see what Drew considered to be 
the prinicples of Communism. He solemnly explained, 
“The defendant spoke about how Negroes were being ex¬ 
ploited and he stated that as a minority they should have 
their rightful place. He also praised unions, the C.I.O. and 
A.F. of L. and he also advocated that unions have Negroes 
and that they would not have any discrimination in those 
unions” (Appendix 96-97 cf. 199). Drew’s testimony indi- 
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cates the harm to defendant resulting from the admission j 
of conclusions and opinions with which the testimony of j 
government witnesses was larded. What defendant said, j 
in the excerpt quoted above, was no more the principles 
of Communism, which Drew in his conclusion reported that i 
defendant taught, than what President Roosevelt, the Fair | 
Employment Practices Committee and many other promi- J 
nent public figures have advocated on numerous occasions. 
Apart from the coloration of the objectionable conclusion, 
which the Court permitted, defendant’s statements, as re- j 
ported by an adverse witness, are clearly not evidence that 
defendant advocated the principles of Communism. 

References to other conclusions by Drew and Hewitt I 
on this subject appear in the footnote. 14 


14 “There the Branch F-2 of the Communist Party was holding a street j 
meeting against conscription and it was in Italian—that is speaking in j 
Italian—and the speaker was the defendant Tony ... I could not 
understand the speaker, as he was speaking in Italian but I do know j 
from a previous arrangement . . .” 

Q. With whom? Mr. Ford. I object. By Mr. Kelley. Q. With i 
whom? 

A. With the defendant and others, that this meeting was to be 
against conscription. (Appendix 98) 

“I went there (defendant's home) to get some leaflets . . . The de- j 
fendant at that time was having a Communist Party meeting at his i 
home, so after I picked up the leaflets and bill, I immediately left.” { 
(Appendix 114); see also the testimony of Drew that defendant was j 
present at the meetings which took place at Communist Party headquar- j 
ters or elsewhere, but persons other than defendant spoke about Com- j 
munist or other matters (Appendix 94, 98, 100, 107, 117) and the . 
Court’s refusal to permit questions by defendant of Drew to establish j 
the basis of Drew’s conclusions as to these meetings or of his identifica¬ 
tion, by the term “comrade” of defendant as a Communist. (Appendix | 
128-129, Tr. 654-6) ; see also Defendant’s requests for Prayers, Items j 
three, four, five and six (Appendix 242) 

See also testimony of Hewitt: # | 

Q. And was there any other times . . . that you have seen him 
(defendant), . j 

A. “(About 1940) I saw him passing by ... on the street going to 
the Italian Workers Center at one time ... A sort of place where all 
Communists went ... the group there was controlled completely by 
Communists. 

Mr. Ford. I move that the last be stricken out as not responsive to j 
any question asked him. . . . 

The Court I think it is responsive. 

Mr. Ford. May I have an exception? (Appendix 265) See also 
Hewitt’s highly remote and prejudicial conclusions, admitted over objec¬ 
tion, that he was sent to Russia in 1930 to become indoctrinated to learn 
espionage and theory that would ultimately lead to the overthrow of the 
United States Government (Appendix 255) 
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The accuracy of all of Drew’s conclusions that defendant 
was a member of the Communist Party and engaged in 
Communist activities and and meetings is made wholly 
suspect by Drew’s assertion that he did not know that 
Harper was a member of the Communist Party and could 
not recall that Harper had engaged in Communist meet¬ 
ings or activities in 1940 and 1941 when, in fact, the record 
shows, and Drew admitted, that Drew had on numerous 
occasions made statements and reported to the Police De¬ 
partment precisely to the opposite effect (Appendix 127- 
12S, Point III, 2, supra). If Drew’s conclusions as to 
Harper were wrong, it is conceivable that Drew’s similar 
conclusions as to defendant were wrong. The admission 
of such conclusions was error, and the error was com¬ 
pounded by the Court’s refusal to permit defendant to test 
the basis for such conclusions (Appendix 12S-129). 

Drew’s entire testimony was likewise materially affected 
by the admission, over defendant’s objections and the 
Court’s denial of defendant’s motion for mistrial, of Cap¬ 
tain Gallagher’s testimony that he asked for a Negro mem¬ 
ber of the Police Department and selected Drew for the 
Sabotage Squad “because the Communist Party had been 
attempting to induce Negroes to join their organization in 
New York City.” (Appendix 66). This conclusion, given 
with the authority of Captain Gallagher’s office, although 
without any basis to establish his qualifications so to tes¬ 
tify, furnished the setting for Drew’s testimony, and like 
Harper’s similar conclusions that the Communists were 
trying to recruit Negro Congress members to the Party, 
materially and prejudicially affected the testimony of both 
Harper and Drew as well as that of Hewitt. 

These instances, in which opinions and conclusions were 
erroneously admitted, are of sufficient consequence, we sub¬ 
mit, to have affected the verdict not merely slightly, but 
with substantial effect (pp. 38-43, supra). As pointed 
out above, Harper’s testimony was materially changed by 
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the admission of the objectionable conclusions; and the ' 
jury might well have chosen to rest its verdict on his testi- I 
mony rather than that of either Hewitt, the self-confessed i 
perjuror, or Drew, whose motives as a police spy and j 
agent-provocateur were suspect. Whether the jury rested j 
its verdict on the testimony of either Harper or Drew, it is j 
conceivable that the admission of these objectionable con- j 
elusions might have affected the result. 

That the jury could have rested its verdict on the testi- j 
mony of Hewitt alone is hardly conceivable, in view of his | 
admissions of perjury, but his testimony could not in any j 
event have supported all of the counts in the indictment j 
and it included and was affected by conclusions erro- j 
neously admitted. 

The circumstances of this case are not such as to call for j 
the application of the harmless error rule (pp. 38-43 j 
supra). The Court’s error, therefore, in admitting these j 
conclusions and in refusing the permit defendant to test j 
them prejudicially affected defendant’s rights. 


The Court Erred in Admitting as Evidence Communist 
Party and Other Leaflets Not Prepared or Distributed by 
Defendant. 

Through the witness Drew, the government, over defend-! 
ant’s objections, (Appendix 95, 110, 114, Tr. 562, 691-695), 
introduced in evidence a series of leaflets and pamphlets,, 1 
which Drew testified were distributed at meetings at which 
defendant was present. 

The first such document was a pamphlet entitled “Pa¬ 
rade For Peace”, issued by the East Side Youth Confer-i 
ence and Lower East Side Peace Committee, urging “Keep' 
the U. S. out of War. Defeat Compulsory Military Con- 
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scription.” (Appendix 231, Government Exhibit 33A-1). 
The second such document was a reprint of an editorial 
from the Daily Worker of July 25, 1940, issued by the New 
York State Coimnunist Party, New York State Young 
Communist League. (Appendix 232, Government Exhibit 
33A-2). The third such document is a sheet entitled “Why 
was the Christian Front Given a Green Light?” issued by 
the National Council of Jewish Communists, Communist 
Party, U.S.A. and urging “Vote Communist in November 
Elections” (Appendix 233, Government Exhibit 33A-3). 

Drew testified that these pamphlets were distributed at 
a meeting at Communist Party headquarters on July 22, 
1940 when defendant was present and persons other than 
defendant spoke with reference to the subject matter of 
these pamphlets. There is no evidence that defendant said 
anything at this meeting or participated in any way in the 
preparation or distribution of these documents (Appendix • 
94-95) 

The next such documents were a pamphlet and leaflet* 
issued by the American Peace Mobilization and one of its 
affiliates urging opposition to the entry of the United States 
into the War. (Appendix 23S-239, Government Exhibits 
33N-i, N-2) Drew testified that these pamphlets were dis¬ 
tributed at a Communist Party meeting on December 9, 
1940, at which defendant was present, spoke about the 
‘ ‘ Smith bill which would outlaw any strikes ’ ’ and urged its 
defeat. (Appendix 110) Defendant’s opposition to the 
Smith bill is conceded. (Appendix 199) There is no testi¬ 
mony that at this meeting defendant spoke about anything 
connected with the subject matter of the leaflet or pamph¬ 
let, except, possibly, his opposition to the Smith bill, or par¬ 
ticipated in any way in the preparation or distribution of 
these leaflets or pamphlets. 
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The next such document is a leaflet calling for the 
release of Earl Browder, terming his imprisonment a 
war-dictatorship move, issued by the New York State 
Communist Party. (Appendix 240-241, 250-251 Govern¬ 
ment Exhibit 33R-1) Drew testified that this leaflet was 
distributed at Communist Party headquarters on February 
22,1941 at a meeting when defendant was present and that 
the subject matter of the meeting was Drew’s report on 
the National Negro Congress. There is no evidence that 
defendant said anything at this meeting about Earl 
Browder or the subject matter of the pamphlet, or partici¬ 
pated in any way in the preparation or distribution of this 
pamphlet. (Appendix 113-114) 

The next such document is a leaflet issued by the Ameri¬ 
can Peace Mobilization (Appendix 241, Government Ex¬ 
hibit 33T-1). Drew testified that this leaflet was distrib¬ 
uted at a meeting, sponsored by the National Negro Con¬ 
gress at the Church of the Living God on March 13, 1941 
at which defendant was present (Appendix 114-115 cf. 192). 
There is no evidence that defendant said anything whatso¬ 
ever about the subject matter of this leaflet or participated 
in any way in its preparation or distribution. 

These leaflets were admitted by the Court without limi¬ 
tation (Tr. 691-695) and thus the views expressed therein 
may well have been considered by the jury as attributable 
to defendant. This is particularly true, since the Court, 
although requested, failed to instruct the jury on the ques¬ 
tion of guilt by association (Appendix 242). The imputa¬ 
tion to defendant of the views of the Communist Party or 
of the American Peace Mobilization expressed in these 
pamphlets would contravene the doctrine that “ Personal 
guilt is one of the most fundamental principles in our juris¬ 
prudence. It partakes of the essence of the concept of 
freedom and due process of law ... It prevents the per¬ 
secution of the innocent for the beliefs and actions of 
others.” (concurring opinion of Mr. Justice Murphy in 
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Bridges v. Wixon, supra; see Schneiderman v. U. S. f supra; 
Hirabayashi v. U. S., supra) Under these circumstances 
we submit, the admission of the leaflets and pamphlets 
prejudicially affected defendant’s rights and warrants a 
reversal of the judgment. (See pp. 38-43, supra) 

CONCLUSION 

Wherefore, the premises considered, appellant prays 
that the judgment be reversed and the case remanded for a 
new trial. 

Respectfully submitted, 

Arthur Garfield Hays 
Allan R. Rosenberg 

Attorneys for Appellant 


Charles E. Ford 
Osmond K. Fraenkel 
Warren L. Sharfman 

Of Counsel 
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APPENDIX A 
1. Statutes Involved 

Act of June 18, 1934 c. 5S7 (48 Stat. 996) as amended by 
the Act of April 4,1938 c. 69 ('52 Stat 197) U. S. C. Title 
18, §80. (Criminal Code, section 35 (A).) Presenting 
false claims. 

Whoever shall make or cause to be made or present or 
cause to be presented for payment or approval, to or by 
any person or officer in the civil, military, or naval service 
of the United States, or any department thereof, or any 
corporation in which the United States of America is a 
stockholder, any claim upon or against the Government 
of the United States, or any department or officer thereof, 
or any corporation in which the United States of America 
is a stockholder, knowing such claim to be false, fictitious, 
or fraudulent; or whoever shall knowingly and willfully 
falsify or conceal or cover up by any trick, scheme or 
device a material fact, or make or cause to be made any 
false or fraudulent statements or representations, or make 
or use or cause to be made or used any false bill, receipt, 
voucher, roll, account, claim, certificate, affidavit, or depo¬ 
sition, knowing the same to contain any fraudulent or 
fictitious statement or entry in any matter within the juris¬ 
diction of any department or agency of the United States 
or of any corporation in which the United States of 
America is a stockholder, shall be fined not more than 
$10,000 or imprisoned not more than ten years, or both. 
(Mar. 4, 1909, c. 321, Sec. 35, 35 Stat. 1095; Oct. 23, 1918, 
c. 194, 40 Stat. 1015; June 18, 1934, c. 587, 48 Stat. 996; 
April 4, 1938, c. 69, 52 Stat. 197) j 

Act of October 23,1918 c. 194 (40 Stat. 1015) U. S. C. Title 
18, Sec. 80. (Criminal Code, section 35, amended.) 
Presenting false claims; aiding in obtaining payment 
thereof. 

Whoever, shall make or cause to be made or present 
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or cause to be presented, for payment or approval, to or 
by any person or officer in the civil, military, or naval 
service of the United States, or any department thereof, 
or any corporation in which the United States of America 
is a stockholder, any claim upon or against the Government 
of the United States, or any department or officer thereof, 
or any corporation in which the United States of America 
is a stockholder, knowing such claim to be false, fictitious, 
or fraudulent; or whoever, for the purpose of obtaining or 
aiding to obtain the payment or approval of such claim, 
or for the purpose and with the intent of cheating and 
swindling or defrauding the government of the United 
States, or any department thereof, or any corporation in 
which the United States of America is a stockholder, shall 
knowingly and willfully falsify or conceal or cover up 
by any trick, scheme, or device a material fact, or make 
or cause to be made any false or fraudulent statements or 
representations, or make or use or cause to be made or 
used any false bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing the same to 
contain any fraudulent or fictitious statement or entry, 
shall be fined not more than $10,000 or imprisoned not more 
than ten years, or both. (R. S. Sec. 5438; May 30, 1908, 
c. 235, 35 Stat. 555; Mar. 4, 1909, c. 321, Sec. 35, 35 Stat. 
1095; Oct. 23, 1918, c. 194, 40 Stat. 1015) 

Act of August 24,1942 c. 555 § 1 (56 Stat. 747) as amended 

U. S. C. Title 18, § 590 (a). Suspension of limitations on 

offenses involving the defrauding of the United States. 

The running of any existing statute of limitations appli¬ 
cable to any offense against the laws of the United States 
(1) involving defrauding or attempts to defraud the United 
States or any agency thereof whether by conspiracy or not, 
and in any manner, or (2) committed in connection with 
the negotiation, procurement, award, performance, pay- 




ment for, interim financing, cancellation or other termi¬ 
nation of settlement, of any contract, subcontract, or pur- \ 
chase order which is connected with or related to the 
prosecution of the present war, or with any disposition j 
of termination inventory by any war contractor or Gov¬ 
ernment agency, or (3) committed in connection with 
the care and handling and disposal of property under sec¬ 
tions 1611-1646 of Appendix to Title 50, shall be suspended 
until three years after the termination of hostilities in 
the present war as proclaimed by the President or by a 
concurrent resolution of the two Houses of Congress. This 
section shall apply to acts, offenses, or transactions where 
the existing statute of limitations has not yet fully run, j 
but it shall not apply to acts, offenses, or transactions j 
which are already barred by provisions of existing law. 
Aug. 24, 1942, c. 555, § 1, 56 Stat. 747, as amended July 1, 
1944, c. 358, §19 (b), 58 Stat. 667; Oct. 3, 1944, c. 479, 

§ 28, 58 Stat. 781. 

Act of April 13, 1S76 c. 56 (19 Stat. 32) as amended by Act 
of December 27, 1927, c. 6 (45 Stat. 51) U. S. C. Title 
IS, § 582. Offenses not capital. 

No person shall be prosecuted, tried or punished for any 
offense, not capital, except as provided in section 584 of | 
this title, unless the indictment is found, or the informa¬ 
tion is instituted, within three years next after such of¬ 
fense shall have been committed. (As amended Dec. 27, 
1927, c. 6, 45 Stat. 51) 

Act of April 13, 1876 c. 56 (19 Stat. 32) as amended by 
Act of November 17, 1921, c. 124, (42 Stat. 220) IT. S. C. 
Title 18, Sec. 582. Offenses not capital. 

No person shall be prosecuted, tried or punished for any j 
offense, not capital, except as provided in section 584 of j 
this title, unless the indictment is found, or the information 
is instituted, within three years next after such offense 
shall have been committed: Provided, however, That in ! 
offenses involving the defrauding or attempts to defraud j 
the United States or any agency thereof, whether by con- i 






84 


spiracy or not, and in any manner, and now indictable under 
any existing statutes, the period of limitation shal be six 
years. This section shall apply to acts, offenses, or trans¬ 
actions where the existing statute of limitations had not yet 
fully run on November 17, 1921; but the proviso shall not 
apply to acts, offenses or transactions which on that date 
were already barred by the provisions of existing laws. 
(R. S. Sec. 1*044; April *13, 1876, c. 56, 19 Stat. 32; Nov. 17, 
1921, c. 124; Sec. 1, 42 Stat. 220) 

Revenue Act of [February 26,] 1926 c. 2/, Sec. 1110 (a) 
(44 Stat. 114) U. S. C. Supp. V Title 26, Sec. 5S5. 

‘‘That no person shall be prosecuted, tried, or punished 
for any of the various offenses arising under the internal 
revenue laws of the United States unless the indictment 
is found or the information instituted within three years 
next after the commission of the offense: Provided, That 
for offenses involving the defrauding or attempting to 
defraud the United States or any agency thereof, whether 
by conspiracy or not, and in any manner, the period of 
limitation shall be six years, but this proviso shall not 
apply to acts, offenses, or transactions which were barred 
by law at the time of the enactment of the Revenue Act 
of 1924: Provided further, That the time during which 
the person committing the offense is absent from the 
district wherein the same is committed shall not be taken 
as any part of the time limited by law for the commence¬ 
ment of such proceedings: Provided further, That the 
provisions of this Act shall not apply to offenses committed 
prior to its passage: Provided further, That where a 
complaint shall be instituted before a commissioner of 
the United States within the period above limited, the 
time shall be extended until the discharge of the grand 
jury at its next session within the district: And provided 
further, That this Act shall not apply to offenses committed 
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by officers of the United States.” (As amended February 
26, 1926, c. 27 Sec. 1110 (a), 44 Stat. 114.) 

Act of August 24, 1942, c. 555 §1 (56 Stat. 747). “The 
running of any existing statute of limitations applicable 
to any offense against the laws of the United States, in¬ 
volving defrauding or attempts to defraud the United 
States whether by conspiracy or not, and in any manner 
and now indictable under any existing statutes shall be 
suspended until June 30, 1945 or such earlier time as the 
Congress by concurrent resolution or the President may 
designate.” (August 24, 1942, c. 555, Secs. 1, 56, Stat. 
747) 

Contract Settlement Act of 1944. July 1, 1944 c .358 § 1 
et seq. (58 Stat. 649) U. S. C. A. Title 41 § 101 et seq. 

Objectives of the Act 

Section 101. The Congress hereby declares that the 
objectives of this Act are— 

(a) to facilitate maximum war production during the 
war, and to expedite reconversion from war production 
to civilian production as war conditions permit; 

(b) to assure to prime contractors and subcontractors, 
small and large, speedy and equitable final settlement of 
claims under terminated war contracts, and adequate in¬ 
terim financing until such final settlement; 

(c) to assure uniformity among Government agencies 
in basic policies and administration with respect to such 
termination settlements and interim financing; 

(d) to facilitate the efficient use of materials, man¬ 
power, and facilities for war and civilian purposes by 
providing prime contractors and subcontractors with notice 
of termination of their war contracts as far in advance of 
the cessation of work thereunder as is feasible and con¬ 
sistent with the national security; 

(e) to assure the expeditious removal from the plants 
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of prime contractors and subcontractors of termination 
inventory not to be retained or sold by the contractor; 

(f) to use all practicable methods compatible with the 
foregoing objectives to prevent improper payments and 
to detect and prosecute fraud. 

Settlement of Subcontractors Claims—Collusiveness 

of Settlements 

Sec. 107 (a) Where, in connection with the settlement 
of any termination claim by a contracting agency, any war 
contractor makes settlements of the termination claims of 
his subcontractors, the contracting agency shall limit or 
omit its review of such settlements with subcontractors to 
the maximum extent compatible with the public interest. 
Any contracting agency (1) may approve, ratify, or au¬ 
thorize such settlements with subcontractors upon such 
evidence, terms, and conditions as it deems proper; (2) 
shall vary the scope and intensity of its review of such 
settlements according to the reliability of the wrar con¬ 
tractor, the size, number, and complexity of such claims, 
and other relevant factors; and (3) shall authorize war 
contractors to make such settlements with subcontractors 
without review- by the contracting agency, whenever the 
reliability of the war contractor, the amount or nature of 
the claims, or other reasons appears to the contracting 
agency to justify such action. Any such settlement of a 
subcontract approved, ratified, or authorized by a con¬ 
tracting agency shall be final and conclusive as to the 
amount due to the same extent as a settlement under 
subsection (c) of section 6 of this Act, and no war con¬ 
tractor shall be liable to the United States on account of 
any amounts paid thereon except for his owm fraud. 

Personal Financial Liability 

Sec. 115 (a) Whenever any payment is made from 
Government funds to any war contractor or other person 
as an advance, partial or final payment on any termination 
claim, or pursuant to any loan, guaranty, or agreement for 
the purchase of any loan, or any commitment in connection 
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therewith, entered into by the Government, no officer or 
other Government agent authorizing or approving such 
payment or settlement, or certifying the voucher for such 
payment, or making the payment in accordance with a duly 
certified voucher, shall be personally" liable for such pay¬ 
ment, in the absence of fraud on his-part. In settling the 
accounts of any disbursing officer the General Accounting 
Office shall allow any such disbursements made by him 
notwithstanding any other provisions of law. 

§ 115 (b) For the purpose of making termination set¬ 
tlements or interim financing any Government agency is 
authorized to rely upon such certificates of war contractors 
as it deems proper and to permit war contractors and 
other persons to rely upon such certificates without finan¬ 
cial liability in the absence of fraud on their part. 

The General Accounting Office 

§ 116 (a) Any other provision of law notwithstanding, 
the function of the General Accounting Office with respect 
to any termination settlement made, authorized, ratified, 
or approved by a contracting agency shall be confined to 
determining, after final settlement, (1) whether the settle¬ 
ment payments to the war contractor were made in accord¬ 
ance with the settlement, and (2) whether the records 
transmitted to it, or other information, warrant a reason¬ 
able belief that the settlement was induced by fraud. For 
this purpose the General Accounting Office shall have the 
authority to examine any records maintained by any con¬ 
tracting agency or by any war contractor relating to any 
termination settlement. 

§ 116 (b) Whenever the Comptroller General is con¬ 
vinced that any settlement was induced by fraud, he shall 
so certify, together with all the facts relating thereto, to 
the Department of Justice, to the Director, and to the 
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contracting agency concerned. Upon receipt of such cer¬ 
tificate (1) the Department of Justice shall make an 
investigation to determine whether such settlement was 
induced by fraud, and (2) until the Department of Justice 
notifies the contracting agency that in its opinion the facts 
do not support the belief that the settlement was induced 
by fraud, the contracting agency, by set-off or otherwise, 
may withhold, from amounts owing to the war contractor 
by the United States under such settlement or otherwise, 
the amount of the settlement, or the portion thereof, which, 
in the opinion of the Comptroller General as stated in 
his certificate, was affected by the fraud. In any such 
case the Department of Justice shall take such action as 
it deems appropriate to recover payments made to such 
war contractor. The General Accounting Office shall not 
suspend credit to any disbursing officer on any disburse¬ 
ments made by him under such settlement in the absence 
of fraud on his part. 

Records, Forms, Reports 

§ 118 (d) The Director shall make such investigations 
as he deems necessary or desirable in connection with 
termination settlements and interim financing. For this 
purpose he may utilize the facilities of any existing agen¬ 
cies and if he determines that the facilities of existing agen¬ 
cies are inadequate, he may establish a unit in the Office 
of Contract Settlement to supplement and facilitate the 
work of existing agencies. He shall report to the Depart¬ 
ment of Justice any information received by him indicating 
any fraudulent practices, for appropriate action. 

§118 (e) Whenever any contracting agency or the 
Director believes that any settlement was induced by fraud, 
the agency or Director shall report the facts to the Depart¬ 
ment of Justice. Thereupon, (1) the Department of Jus¬ 
tice shall make an investigation to determine whether such 
settlement was induced by fraud, and (2) until the Depart¬ 
ment of Justice notifies the contracting agency that in its 
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opinion the facts do not support the belief that the settle¬ 
ment was induced by fraud, the contracting agency, by 
set-off or otherwise, may withhold, from amounts owing 
to the war contractor by the United States under such 
settlement or otherwise, the amount of the settlement, 
or the portion thereof, which, in its opinion, was affected 
by the fraud. In any such case the Department of Justice 
shall take such action as it deems appropriate to recover 
payments made to such war contractor. 

Preservation of Record; Prosecution of Fraud 

$ 119 (b) The first section of the Act of August 24, 
1942 (56 Stat. 747; title 18, U. S. C., Supp. II, sec. 590a), 
is amended to read as follows: 

“The running of any existing statute of limitations ap¬ 
plicable to any offense against the laws of the United 
States (1) involving defrauding or attempts to defraud the 
United States or any agency thereof whether by conspiracy 
or not, and in any manner, or (2) committed in connection 
with the negotiation, procurement, award, performance, 
payment for, interim financing, cancelation or other termi¬ 
nation or settlement, of any contract, subcontract, or pur¬ 
chase order which is connected with or related to the 
prosecution of the present war, or with any disposition 
of termination inventory by any war contractor or Gov¬ 
ernment agency, shall be suspended until three years after 
the termination of hostilities in the present war as pro¬ 
claimed by the President or by a concurrent resolution 
of the two Houses of Congress. This section shall apply 
to acts, offenses, or transactions where the existing statute 
of limitations has not yet fully run, but it shall not apply 
to acts, offenses, or transactions which are already barred 
by provisions of existing law.” 

§ 119 (c) (1) Every person who makes or causes to be 
made, or presents or causes to be presented to any officer, 
agent, or employee of any Government agency any claim, 
bill, receipt, voucher, statement, account, certificate, affi¬ 
davit, or deposition, knowing the same to be false, fraudu- 
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lent, or fictitious or knowing the same to contain or to be 
based on any false, fraudulent, or fictitious statement or 
entry, or who shall cover up or conceal any material fact, 
or who shall use or engage in any other fraudulent trick, 
scheme, or device, for the purpose of securing or obtaining, 
or aiding to secure or obtain, for any person any benefit, 
payment, compensation, allowance, loan, advance, or emolu¬ 
ment from the United States or any Government agency 
in connection with the termination, cancelation, settlement, 
payment, negotiation, renegotiation, performance, procure¬ 
ment, or award of a contract with the United States or 
with any other person, and every person who enters into 
an agreement, combination, or conspiracy so to do, (1) 
shall pay to the United States an amount equal to 25 per 
centum of any amount thereby sought to be wrongfully 
secured or obtained but not actually received, and (2) shall 
forfeit and refund any such benefit, payment, compensa¬ 
tion, allowance, loan, advance, and emolument received as 
a result thereof and (3) shall in addition pay to the United 
States the sum of $2,000 for each such act, and double the 
amount of any damage which the United States may have 
sustained by reason thereof, together with the costs of 
suit. 

§ 119 (d) The provisions of section 35-A of the Criminal 
Code (IS U. S. C., sec. 80) shall apply to any statement, 
representation, bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition made or used or caused 
to be made or used for any purpose under this Act or 
under any regulations pursuant to this Act. 

Surplus Property Act of 1944. October 3, 1944 c. 479 

§ 479 c. 2S (58 Stat. 781) U. S. C. A. Title 50 App. § 1611 

et seq. 

Objectives 

§ 1611 The Congress hereby declares that the objectives 
of this Act are to facilitate and regulate the orderly 
disposal of surplus property so as— 
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(a) to assure the most effective use of such property 
for war purposes and the common defense; 

(b) to give maximum aid in the reestablishment of a 
peacetime economy of free independent private enterprise, 
the development of the maximum of independent operators 
in trade, industry, and agriculture, and to stimulate full 
employment; 

(c) to facilitate the transition of enterprises from 
wartime to peacetime production and of individuals from 
wartime to peacetime employment; 

(d) to discourage monopolistic practices and to 
strengthen and preserve the competitive position of small 
business concerns in an economy of free enterprise; 

(e) to foster and to render more secure family-type 
farming as the traditional and desirable pattern of Ameri¬ 
can agriculture; 

(f) to afford returning veterans an opportunity to 
establish themselves as proprietors of agricultural, busi¬ 
ness, and professional enterprises; 

(g) to encourage and foster post-war employment op¬ 
portunities ; 

(h) to assure the sale of surplus property in such 
quantities and on such terms as will discourage disposal 
to speculators or for speculative purposes; 

(i) to establish and develop foreign markets and pro¬ 
mote mutually advantageous economic relations between 
the United States and other countries by the orderly 
disposition of surplus property in other countries; 

(3*) to avoid dislocations of the domestic economy and 
of international economic relations; 

(k) to foster the wide distribution of surplus com¬ 
modities to consumers at fair prices; 
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(l) to effect broad and equitable distribution of surplus 
property; 

(m) to achieve the prompt and full utilization of sur¬ 
plus property at fair prices to the consumer through, dis¬ 
posal at home and abroad with due regard for the protec¬ 
tion of free markets and competitive prices from disloca¬ 
tion resulting from uncontrolled dumping; 

(n) to utilize normal channels of trade and commerce 
to the extent consistent with efficient and economic distri¬ 
bution and the promotion of the general objectives of this 
Act (without discriminating against the establishment of 
new enterprises); 

(o) to promote production, employment of labor, and 
utilization of the productive capacity and the natural and 
agricultural resources of the country; 

(p) to foster the development of new independent 
enterprise; 

(q) to prevent insofar as possible unusual and exces¬ 
sive profits being made out of surplus property; 

(r) to dispose of surplus property as promptly as 
feasible without fostering monopoly or restraint of trade, 
or unduly disturbing the economy, or encouraging hoard¬ 
ing of such property, and to facilitate prompt redistribu¬ 
tion of such property to consumers; 

(s) to dispose of surplus Government-owned transport¬ 
ation facilities and equipment in such manner as to promote 
an adequate and economical national transportation sys¬ 
tem; and 

(t) except as otherwise provided, to obtain for the 
Government, as nearly as possible, the fair value of surplus 
property upon its disposition. 

Civil Remedies and Penalties 

§ 1635 (a) Where any property is disposed of in accord¬ 
ance with this Act and any regulations prescribed under 
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this Act, no officer or employee of the Government shall 

(1) be liable with respect to such disposition except for 
his own fraud or (2) be accountable for the collection of 
any purchase price which is determined to be uncollectible 
by the agency responsible therefor. 

(b) Every person who shall use or engage in or cause 
to be used or engaged in any fraudulent trick, scheme, or 
device, for the purpose of securing or obtaining, or aiding 
to secure or obtain, for any person any payment, property, 
or other benefits from the United States or any Govern¬ 
ment agency in connection with the disposition of property 
under this Act; or who enters into an agreement, combina¬ 
tion, or conspiracy to do any of the foregoing— 

(1) shall pay to the United States the sum of $2,000 
for each such act, and double the amount of any damage 
which the United States may have sustained by reason 
thereof, together with the costs of suit; or 

(2) shall, if the United States shall so elect, pay to the 
United States, as liquidated damages, a sum equal to twice 
the consideration agreed to be given by such person to 
the United States or any Government agency; or 

(3) shall, if the United States shall so elect, restore 
to the United States the property thus secured and ob¬ 
tained and the United States shall retain as liquidated 
damages any consideration given to the United States or 
any Government agency for such property. 

U. S. C. Title IS, $88. (Criminal Code, section 37) 
Conspiring to commit offense against United States. If 
two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States 
in any manner or for any purpose, and one or more of 
such parties do any act to effect the object of the con¬ 
spiracy, each of the parties to such conspiracy shall be 
fined not more than $10,000, or imprisoned not more than 
two years or both. (R. S. Sec. 5440; May 17, 1879, c. 8, 
21 Stat. 4; Mar. 4, 1909, c. 321, Sec. 37, 35 Stat. 1096.) 


94 


Act of March 4, 1909, c. 321 § 2S (35 Stat. 1094), U. S. C. 
Title IS, § 72 [Criminal Code, section 28] Making , forging, 
counterfeiting, or altering bonds, bids, or public records; 
transmitting such papers. Whoever shall falsely make, 
alter, forge, or counterfeit, or cause or procure to be falsely 
made, altered, forged, or counterfeited, or willingly aid, 
or assist in the false making, altering, forging, or counter¬ 
feiting, any bond, bid, proposal, contract, guarantee, secu¬ 
rity, official bond, public record, affidavit, or other writing 
for the purpose of defrauding the United States; or shall 
utter or publish as true, or cause to be uttered or published 
as true, or have in his possession with the intent to utter 
or publish as true, any such false, forged, altered, or 
counterfeited bond, bid, proposal, contract, guarantee, se¬ 
curity, official bond, public record, affidavit, or other writ¬ 
ing, for the purpose of defrauding the United States, 
knowing the same to be false, forged, altered or counter¬ 
feited; or shall transmit to, or present at, or cause or 
procure to be transmitted to, or presented at, the office of 
any officer of the United States, any such false, forged, 
altered, or conterfeited bond, bid, proposal, contract, guar¬ 
antee, security, official bond, public record, affidavit, or 
other writing, knowing the same to be false, forged, altered, 
or counterfeited, for the purpose of defrauding the United 
States, shall be fined not more than $1,000, or imprisoned 
not more than ten years, or both. (R. S. §§5418, 5479; 
Mar. 4, 1909, c. 321, Sec. 28, 35 Stat. 1094). 
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Amendment V, Constitution of the United States— 

No person shall be held to answer for a capital, otf 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any 
Criminal Case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 
without just compensation. 

Amendment VI, Constitution of the United States— 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy, and public trial, by an impartial jury 
of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascer¬ 
tained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining 
Witnesses in his favor, and to have the Assistance of 
Counsel for his defence. 


2 . 

73d CONGRESS 
2d Session 


Legislative Materials 

House Calendar No. 134 


H. R. 8046 


[Report No. 829] 


IN THE HOUSE OF REPRESENTATIVES 
February 16, 1934 

Mr. Sumners of Texas introduced the following bill; which 
was referred to the Committee on the Judiciary 
and ordered to be printed 
February 22, 1934 
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Referred to the House Calendar and ordered to be printed 


A BILL 

To provide a penalty for the knowing or willful presenta¬ 
tion of any false written instrument relating to any 
matter within the jursdiction of any Department or 
agency of the Government with intent to defraud the 
United States. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That every person who with intent to defraud the 
United States knowingly or willfully makes or aids or 
assists in the making, or who with such intent in anywise 
procures the making or presentation of any false or fraud- 
lent affidavit, declaration, statement, certificate, voucher, 
or paper or writing purporting to be such, concerning or 
pertaining to any application, bond, bid, loan or payment 
thereof, or concerning or pertaining to any matter within 
the jurisdiction of any department, establishment, admin¬ 
istration, agency, office, board, or commission of the United 
States or any corporation owned or controlled by the 
United States in whole or in part, shall be punished by 
a fine not exceeding $5,000 or by imprisonment for a term 
of not more than five years, or by both such fine and 
imprisonment. 

Senate Report No. 1544, July 13, 1942, 77th Congress, 2nd 
session, (to accompany H. R. 6484.) 

The Committee on the Judiciary to whom was referred 
the bill (H. R. 64S4) to suspend during the present war 
the running of the Statute of Limitations applicable to 
certain offenses having considered same report on the 
bill favorably to the Senate with an amendment, with 
recommendations that it, as amended, do pass. The amend¬ 
ment follows: 
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Page 1, line 7, strike out after word suspend and in line 
S strike out the following “of the present war and for sir 
months thereafter” and insert in lieu thereof “until June 
30, 1945 or until such earlier time as the Congress by 
concurrent resolution or the President may designate.” 

The purpose of the proposed legislation is to suspend 
any existing statute of limitations applicable to offenses 
involving the defrauding or attempting to defraud the 
United States or any agency thereof for the period of the 
present war. Contracting for the United States is done 
through various agencies, including the departments and 
independent establishments and government owned and 
government controlled corporations and frauds against all 
of these agencies are intended to be embraced by the bill. 

During the World War many frauds committed against 
the government were not discovered until the three year 
Statute of Limitations had almost expired and, as stated in 
the Committee report hereafter referred to many of the 
alleged offenses were barred from prosecution. The gen¬ 
eral criminal statute (Rev. Stat. § 1044) was amended on 
November 17, 1921, extending the period to six years in 
respect to offenses involving frauds against the U. S. (42 
Stat. 220 U. S. C. title 18, Sec. 582). This provision was 
replaced by the Act of December 22, 1927 (45 Stat. 51). 

In connection with the World War legislation of this 
character, the committee Report (H. Rep. 365, 67th Cong.) 
stated the following: 

“The Department of Justice has been engaged in 
the investigation and is now engaged in the investiga¬ 
tion of various alleged offenses, consisting largely of 
frauds against the government which are claimed to 
have occurred during the war with Germany and 
since its conclusion. Many of these alleged offenses 
grew out of the contractual relation of the Government 
with various persons and corporations engaged in the 
furnishing of military and naval supplies of various 
kinds. Many of these transactions require the most 




minute investigation to ascertain the exact facts, and 
in every case a considerable period must elapse before 
such facts may be gathered from the files and other 
sources that the Department may know whether prose¬ 
cutions are justified or not. In many cases, months 
and perhaps considerably longer periods will be re¬ 
quired for such investigations. Under the existing 
statute of limitations quoted above many of these 
alleged crimes are already barred and in all such 
cases under the law, no prosecutions can be had if 
any might be thought advisable. * * 

During normal times the present three year statute of 
limitations may afford the Department of Justice suffi¬ 
cient time to investigate, discover and gather evidence to 
prosecute fraud against the government. The United 
States, however, is engaged in a gigantic war program. 
Huge sums of money are being expended for materials 
and equipment in order to carry on the war successfully. 
Although steps have been taken to prevent and prosecute 
frauds against the government, it is recognized that in the 
varied dealings, opportunities will no doubt be presented 
for unscrupulous persons to defraud the government or 
some agency. These frauds may be difficult to discover 
as is often true of this type of offense and many of them 
may not come to light for some time to come. The law 
enforcement branch of the Government is also busily en¬ 
gaged in its other duties, including the enforcement of the 
espionage, sabotage and other laws. 

Your committee is of the opinion that action should be 
taken at this time to extend the limitations statute so that 
frauds may be discovered and punished even after the 
termination of the present conflict and to insure that the 
limitations statute will not under stress of present day 
events operate for the protection of those who would 
defraud or attempt to defraud the United States. 

The proposed measure has been cleared with the legis¬ 
lative committee of the Department of Justice and with the 
Bureau of the Budget. 
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The Secretary of the Interior 
Washington, February 7, 1934 

Hon. Henry F. Ashurst 

Chairman, Committee on the Judiciary, 

United States Senate. 

My Dear Senator Ashurst: There is transmitted herewith 
a draft of a proposed bill providing a penalty for the 
presentation of a false written instrument relating to any 
matter within the jurisdiction of the Secretary of the 
Interior, Administrator of the Federal Emergency Ad¬ 
ministration of Public Works, or Administration of the 
Code of Fair Competition for the Petroleum Industry. 

A large number of cases are arising constantly in the 
enforcement of the laws relating to the Interior Depart¬ 
ment; the transaction of business in connection with the 
Public Works Administration; in violations of the code of 
fair competition for the petroleum industry; and enforce¬ 
ment of regulations under section 9 (c) of the National 
Industrial Recovery Act of June 16, 1933, which are not 
susceptible of successful prosecution on charges of perjury, 
and there is no law at present under which prosecution 
may be secured for the presentation of false papers. 

The early enactment of this legislation is especially 
desired, so that prompt and vigorous steps may be taken 
while expenditures a^*e being made of Public Works Ad¬ 
ministration funds, in view of the following provisions of 
section 2 (c) of the National Industrial Recovery Act: 

“This title shall cease to be in effect and any agencies 
established hereunder shall cease to exist at the expiration 
of 2 years after the date of enactment of this act, or sooner 
if the President shall be proclamation or the Congress 
shall by joint resolution declare that the emergency recog¬ 
nized by section 1 has ended.” It is respectfully requested 
that the proposed measure be placed before the Senate for 
appropriate action. 

Sincerely yours, 

Harold L. Ickes 
Secretary of the Interior 
[78 Congressional Record, pt. 6, p. 2859] 
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®ntteb States Court of Appeals; 

DISTRICT OF COLUMBIA 


No. 9595 

Carl Aldo Marzani, Alias Tony Whales, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTER STATEMENT 

Appellant (herein called defendant) was indicted on Janu¬ 
ary 17,1947, on eleven counts, for having made false and fraud¬ 
ulent statements to representatives of government agencies, 
in the course of an investigation as to his character and fitness 
for government employment, in violation of Title 18, Section 
80, U. S. C. The facts relating to the arraignment, plea, ver¬ 
dict, sentence, motions after verdict and notice of appeal have 
been fully set forth in appellant’s statement of the case. 

Defendant applied for Government employment on Feb¬ 
ruary 10, 1942 (Government’s Exhibit 4). On March 7, 1942, 
he received an indefinite appointment to the position of Junior 
Economic Editor in the Office of the Coordinator of Informa¬ 
tion, subject to a character and fitness investigation (Govern¬ 
ment’s Exhibit 8). On July 29, 1942, in the course of such in¬ 
vestigation, defendant, while under oath, was interrogated by 
an agent of the Federal Bureau of Investigation. The pro- 
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ceedings were stenographically transcribed (Government’s Ex¬ 
hibit 20; Joint App. 244-246). On that occasion, defendant 
denied that he had ever been a member of the Communist 
Party (basis of Count I); that he had ever attended any meet¬ 
ings of the Communist Party (basis of Count II); that he had 
ever contributed any services to the Communist Party (basis 
of Count III), and that he had ever participated in any of the 
activities of the Communist Party (basis of Count IV). 

On November 23, 1942, in the further course of said investi¬ 
gation, defendant, while under oath, was interrogated by an 
agent of the Civil Service Commission. These proceedings were 
likewise stenographically transcribed (Government’s Exhibit 
22; Joint App. 246-249). On that occasion defendant denied 
that he had ever used the name or been known as Tony Whales 
(basis of Count V); that he had ever been a member of the 
Communist Party (basis of Count VI), and that he had ever 
made any speeches against conscription (basis of Count VII). 

On January 9,1943, defendant was notified by the Civil Serv¬ 
ice Commission that his suitability for Government employ¬ 
ment had not been established and that he had been rated in¬ 
eligible, from which ruling defendant, on February 10, 1943, 
appealed. On April 20, 1943, a hearing on the appeal was 
held before the Board of Appeals and Review, Civil Service 
Commission. At that hearing defendant was interrogated un¬ 
der oath and his statements were stenographically transcribed 
(Government’s Exhibits 30, 30 (a); Joint App. 249-254). On 
that occasion defendant denied that he had ever used the name 
or been known as Tony Whales (basis of Count VIII) and de¬ 
nied that he had ever made any speeches against conscription 
(basis of Count IX). 

On July 29, 1943, following the hearing aforesaid, the Civil 
Service Commission notified defendant, “ * * * Careful 

consideration has been given to your entire record, including 
the representations made by you and for you at the hearing 
* * “ * * * The Commission is pleased to advise 

you that you have been rated eligible for government employ¬ 
ment” (Government’s Exhibit 32). 

After having been thus declared eligible for government em¬ 
ployment defendant continued his duties with the Office of 



3 




Strategic Services for a period of twenty-one days, when, on 
August 21,1943, he resigned by virtue of his induction into the 
Army (Government’s Exhibit 13). Immediately following his 
induction defendant was reassigned to his former position and, 
in military status, continued to work for the Office of Strategic 
Services. He remained in the Army, serving eight months over¬ 
seas, until honorably discharged in September 1945, whereupon 
he again applied for a position with the Federal Government. 
On September 20, 1945, defendant was employed as a civilian 
war service appointee by the Office of Strategic Services as 
Deputy Chief of the Presentation Branch. On the same date by 
virtue of Executive Order No. 9621 (Government’s Exhibit 3), 
the Office of Strategic Services was terminated, and defendant* 
as a part of his Division, was transferred to the State 
Department. 

Following the effective date of Executive Order No. 9621, a 
Security Division was created within the State Department for 
the purpose of screening employes absorbed from other agen¬ 
cies (including 0. S. S.) under the terms of that Order. In 
March 1946, the Security Division, Department of State, 
recommended the transfer of certain of such personnel (Tr. 
268-270). On or about April 30, 1946, defendant was officially 
requested by a representative of the State Department to 
resign for security reasons, whereupon defendant requested an 
interview with the Deputy Assistant Secretary of State for 
Administration, J. Anthony Panuch, an official authorized to 
deal with matters relating to security investigations and with 
the recruitment, retention and dismissal of personnel (Joint 
App. 48). 

On June 1, 1946, pursuant to his request for an interview; 
defendant met and conferred privately with Mr. Panuch. 
Defendant was not under oath and the proceedings were not 
transcribed (Testimony of J. Anthony Panuch; Joint App. 
47-55). The indictment charges that on the occasion last above 
named defendant denied that he had ever been a member of 
the Communist Party (Count X), and that he had ever used 
the name or been known as Tony Whales (Count XI). 

Each of the eleven counts of the indictment alleges that the 
statement of defendant averred therein was false and fraudu¬ 
lent and each count recites divers specifications of falsity. 





4 


STATUTES INVOLVED 

The pertinent provisions of additional statutes, rules, and 
legislative materials involved are set forth in the Appendix an¬ 
nexed hereto. 

SUMMARY OF ARGUMENT 

I 

The trial court did not err in denying appellant’s motion to 
dismiss the first nine counts of the indictment as barred by the 
three-year statute of limitations (18 U. S. C. 582). The sus¬ 
pension of that statute by the Act of August 24, 1942, as 
amended [18 U. S. C. 590 (a)], operated to extend the running 
of the normal prosecutive period in respect of the violations 
charged in the aforesaid nine counts under clause 2 of the gen¬ 
eral fraud statute (18 U. S. C. 80). The cases cited by appel¬ 
lant as interpreting comparable 1921 and 1926 suspension 
statutes, did not deal with offenses under Section 80,18 U. S. C., 
and all were decided before United States v. Gilliland (312 
U. S. 86). Whether strictly or liberally construed, this court 
can apply Section 590 (a) (1) to offenses under the second 
clause of Section 80. 

II 

The running of the statute of limitations is suspended by Title 
18, U. S. C., Section 590 (a) (1), in every case in which de¬ 
frauding or an attempt to defraud the United States is an in¬ 
gredient under the statute defining the offense. The language 
of this section is plain and comprehensive. It embraces any 
offense involving defrauding whether by conspiracy or not, and 
in any manner. Neither the legislative history nor the statute 
itself restricts its scope to offenses which involve intent to de¬ 
fraud and property loss. Title 18, U. S. C., Section 80, second 
clause, as amended in 1934, and interpreted in United States v. 
Gilliland, is a “fraud” statute whether or not intent to defraud 
and property loss to the United States may be involved. The 
courts have consistently held that false and fraudulent state¬ 
ments as to which appellant was convicted under Section 80, 
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second clause, involve “defrauding” of the United States in 
the exercise of its lawful functions. The running of the statute 
of limitations is suspended in respect to offenses violative of Sec¬ 
tion SO, second clause. 

III 

The ofFense prohibited by Section 80, clause 2, necessarily in¬ 
volves fraud upon the United States, whether or not pecuniary 
loss results therefrom. When Section 80 was amended in 1934, 
the conception of fraud formerly expressed in the statute by the 
words “with the intent * * * of defrauding” was retained 

by substituting “knowingly and willfully * * * make or 

cause to be made any false or fraudulent statements.” Since its 
interpretation in United States v. Gilliland false and fraudulent 
statements need not be restricted to pecuniary or property loss. 
Nor need the government establish proof of (a) intent to de¬ 
fraud or (b) pecuniary loss to the United States. Section 80 
generically is a fraud statute and prohibits conduct such as that 
of appellant which inherently and necessarily has as its basic in¬ 
gredient the defrauding of the United States. 

IV 

The trial court’s opinion was correct on all points challenged 
by appellant. The lower court did consider the legislative his¬ 
tory of Section 590 (a), and both the Contract Settlement Act 
and Surplus Property Act of 1944 contain provisions unrelated 
to the basic subject matter of those Acts. 

V 

There was no error in admitting evidence relating to the of¬ 
fenses charged in the first nine counts. Even on appellant’s 
theory that the statute of limitations tolled the admission of 
such evidence it was admissible under the last two counts of 
the indictment to show’ appellant’s motive and state of mind 
in making the false and fraudulent statements charged therein 
and “to meet the presumption of accident or mistake.” The 
“harmless error” Rule is applicable. 
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VI 

Criminal law does not recognize any doctrine of “stale prose¬ 
cution.” No political motivation influenced this prosecution. 
The indictment on its face shows merely that the alleged false 
statements under the first nine counts w T ere made to govern¬ 
mental agencies in 1942 and 1943, not that proof of their falsity 
was then available to the government sufficient to bring the ap¬ 
pellant to trial. 

VII 

The trial court's instruction on character evidence fulfilled 
all essential requirements embraced in appellant’s request. The 
charge, as given, was in complete harmony with this court’s 
most recent decision on the question. 

VIII 

The court did not exclude evidence nor were the court’s rul¬ 
ings “conditioned” because of the presence of nine Negroes on 
the jury. No error was committed in excluding testimony of 
appellant concerning an incident of police brutality involving 
two Negroes. The testimony which appellant sought to intro¬ 
duce in this respect neither contradicted the earlier testimony 
of Harper nor related in any way to the issues of the case. 
Appellant’s substantial rights were not prejudiced by an unrea¬ 
sonable limitation as respects Drew’s cross-examination since 
(a) Drew’s role of undercover agent was before the jury, (b) 
appellant was not prohibited from establishing and did estab¬ 
lish on cross-examination that Drew organized, headed, and 
solicited members for the National Negro Congress, and (c) 
the proposed line of cross-examination, if developed without 
limitation, could not have established “misconduct” serving to 
impeach. There is ample evidence in the Record, independent 
of the testimony of Drew, Harper, and Hewitt, to sustain the 
conviction on Counts III and IV. 

IX 

Appellant’s rights under the Fifth and Sixth Amendmeats 
to the Constitution were not contravened. The trial court did 
not exclude evidence relating to Negroes because of the pres- 
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ence of Negroes on the jury. The evidence in question was ex¬ 
cluded because it was collateral. The situation would have 
been the same here had there been no Negroes on the jury. To 
have permitted appellant to testify concerning his benevolence 
with respect to Negroes, being collateral to the issues, would 
have tended to engender sympathy and would have been yrefw- 
dicial in the case of an all-white jury. In the review of judicial 
proceedings the rule is settled that if the decision below is cor¬ 
rect, it must be affirmed, although the lower court relied upon 
a wrong ground or gave a wrong reason. 

X 

The trial court did not err in admitting testimony of govern¬ 
ment witnesses that appellant “operated as a Communist/’ 
attended “Communist meetings,” and engaged in “Commu¬ 
nist” activities. The record not only refutes appellant’s sugges¬ 
tion that guilt was established “by association” but demon¬ 
strates that guilt was overwhelmingly established by direct 
proof of the personal acts and utterances of appellant charged 
in the indictment. The “conclusions” in the testimony of Drew, 
Harper, and Hewitt, of which appellant complains, were not 
inadmissible. There are few statements of fact that are not 
conclusions of fact. The “opinions” or “conclusions” on which 
appellant predicates error were merely “shorthand renderings 
or crystallizations” of facts previously testified to by said wit¬ 
nesses and were admissible, subject to cross-examination as to 
the facts on which they were based. That appellant chose not 
to cross-examine in this respect is not an error of the court. 

XI 

The trial court did not err in admitting Communist Party and 
other leaflets in evidence. The doctrine that the beliefs and 
actions of others may not be imputed to the innocent has no 
application in this case for it assumes the innocence of the ac¬ 
cused and hence a lack of any other competent evidence of 
guilt. It may be readily conceded that if there was no other 
evidence of appellant’s affiliation with and activities in the 
Communist Party the pamphlets would have little probative 
value and would be insufficient to sustain a conviction on any 
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count of the indictment. It must be borne in mind, however, 
that there was an abundance of other competent and convincing 
evidence to prove the affiliation and activities of appellant, 
and the pamphlets thus became competent to show the char¬ 
acter of activities engaged in by the Party, the similarity of 
views stated therein to those held by appellant as shown by 
other evidence and as a part of the background of the whole case. 

If, however, some or all of this material should be held irrele¬ 
vant, it still would not present grounds for reversal. The docu¬ 
ments were, in themselves, innocuous and contained nothing 
that could in any wise prejudice the rights of a defendant in a 
trial for making false statements. Before appellant could pre¬ 
vail in his argument against “imputing” to the “innocent” the 
“beliefs and action of others” it would, appellee submits, be 
necessary for him to show that the material itself contained 
damaging and prejudicial matter and that it was out of har¬ 
mony with his own utterances and actions. Otherwise there 
could be no prejudice to his rights, and hence, no grounds for 
a reversal of the case in the admission of this evidence. 

ARGUMENT 

I 

The court did not err in denying appellant’s motion to dismiss 
the first nine counts of the indictment as barred by the 
statute of limitations (18 U. S. C. 582). [In answer to 
appellant’s Point 1(A)] 

It is the contention of the government that the trial court 
did not err in denying appellant’s motion to dismiss the first 
nine counts of the indictment as barred by the statute of limita¬ 
tions (18 U. S. C. 582). Under these counts appellant was 
charged with making false and fraudulent statements in 1942 
and 1943 similar in two respects with those made in 1946 
(Counts X and XI) on matters within the jurisdiction of agen¬ 
cies of the United States. All said statements were made in 
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violation of that clause of Section 35 (A) of the Criminal Code 
(18 U. S. C. 80) which provides: 

Whoever shall knowingly and wilfully * * * make 
* * * any false or fraudulent statements or repre¬ 
sentations * * * in any matter within the juris¬ 

diction of any department or agency of the United 
States * * * shall be fined not more than $10,000 

or imposed not more than ten years, or both. 

Contrary to appellant’s contention, the trial court correctly 
held that the indictment returned on January 17, 1947, was in 
time on all counts because of the extension period for prose¬ 
cution of offenses “involving defrauding or attempts to defraud 
the United States or any agency thereof whether by conspiracy 
or not, and in any manner” until three years after termination 
of hostilties 1 in the Second World War, as provided by the 
Act of August 24,1942 (IS U. S. C. 590 (a), clause 1). 

Appellee contends that Section 80 of Title 18 is a fraud 
statute, and that the word “defraud” in Section 590 (a) is 
broad enough to include any act which interferes with or ob¬ 
structs the United States in the operation of its legitimate 
functions of government or policies, whether or not any pecu¬ 
niary loss resulted therefrom. 

The court below consistently interpreted clause 1 of the sus¬ 
pension statute, Section 590 (a) of Title 18, U. S. C., as ap¬ 
plicable to the offenses charged in each of the nine challenged 
counts, first in its memorandum opinion denying appellant’s 
motion to dismiss (United States v. Marzani (71 Fed. Supp. 
615)), and again in its denial of appellant’s motion for a di¬ 
rected verdict, for judgment of acquittal, and for a new trial. 
That interpretation is in accord with two recent District Court 

1 The termination of hostilities was proclaimed by the President on Decern- 
ber 31, 1946 (12 F. R. 1), so that the suspension period will end December 
31, 1949. 
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decisions 2 holding that the first clause of Section 590 (a), Title 
18, U. S. C., tolls the normal statute of limitations in prosecu¬ 
tions under Section 80 of said title. 

This case presents for the first time to an appellate court the 
question of the correlation between Section 590 (a) (1) and 
Section 80, 2 Title 18, U. S. C. 3 

It is admitted that Section 590 (a) of Title 18 was first 
created by a special act of August 24, 1942 (56 Stat. 747), with 
the termination date of June 30, 1945. As later amended by 
Section 19 (b) of the Contract Settlement Act of 1944 (5S) 
Stat. 667) and by Section 28 of the Surplus Property Act of 1944 
(58 Stat. 781), the termination date was extended to three years 
after the termination of hostilities as above noted. This act 
was modeled upon the proviso to the statute of limitations (18 
U. S. C. 582) enacted by Congress on November 17, 1921 (42 
Stat. 220) to allow the government additional time for the de¬ 
tention and punishment of frauds arising out of the first World 
War. 

The evolution and legislative history of Section 80, Title 
18, U. S. C., is hereinafter discussed (p. 25). Let it suffice 
here to point out that in United States v. Noveck, 271 U. S. 
201, and United States v. McElvain, 272 U. S. 633, both decided 


3 United States v. Agnew, 6 F. R. D. . r >66; United States v. Raphael (E. D. 
N. Y.), March 17,1947, unreported. (See Appellee’s Appendix.) 

3 Appellant, however, is incorrect in framing the issue as involving “only 
the making of false and fraudulent misrepresentations on matters within 
the jurisdiction of government agencies, where neither purpose to defraud 
the United States nor pecuniary loss to the United States is alleged or 
proven.” Appellant’s framing of the question is inaccurate to the extent 
that it indicates no proof was introduced at the trial from which the jury 
could have found that the government suffered pecuniary loss. Nor is the 
implication correct that because intent to defraud was neither alleged nor 
“proven” that such intent was not present and implicit in the conduct of 
appellant. Under decisions interpreting Section 80, Title 18, U. S. C., neither 
purpose to defraud the United States nor pecuniary loss need be alleged 
or “proven"; the first element need not be specifically alleged under the 
statute because the charge of wilfullness and knowledge necessarily import 
an intent to defraud the government. Bridgeman v. United States, 140 Fed. 
577. Following the 1934 amendment to Section SO by the Act of June 18, 
1934 (48 Stat. 996), that statute was held to include frauds upon the govern¬ 
ment of a nonpecuniary nature. United States v. Gilliland, 312 U. S. S6. 
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in 1926, the Supreme Court construed the 1921 suspension act 
as applicable to cases in which defrauding or attempting to 
defraud the United States “is an ingredient under the statute 
defining the offense.” In United States v. Scharton, 2S5 U. S. 
518 (1932), a like interpretation was made of a similar sus¬ 
pension proviso in the Revenue Act of 1926. In the Noveck 
case, the substantive crime charged was perjury, while the 
McElvain and Scharton decisions had under review violations 
of the Internal Revenue Code. None of these cases dealt with 
Section 80, Title 18, U. S. C., and all were decided before the 
decision of the Supreme Court in United States v. Gilliland, 
supra, which enlarged the concept of fraud under that statute. 

The trial court in its memorandum opinion sustaining the 
indictment stated: 

In contrast with the 1942 act, the suspension of the 
running of the Statutes of Limitations for similar of¬ 
fenses enacted after World War I * * * was en¬ 
acted as a proviso appended to R. S. 1044 (18 U. S. C. 
582, 42 Stat. 220), the section dealing with general limi¬ 
tations on offenses not capital. According to rules of 
construction, a proviso containing exceptions to a gen¬ 
eral policy is to be strictly construed; but it is impor¬ 
tant to note that here we are not dealing with the pro¬ 
viso clause—on the contrary, we are concerned with the 
main body of the act itself. 

In accord, United States v. Agnew, supra; United States v. 
Raphael, supra. (Appellee’s App.) 

Appellant characterizes as “immaterial” (Br. 35) the dis¬ 
tinction made by the trial court in the above quoted language 
between a proviso to a statute and a separate enactment by 
reference to the Scharton case, supra. This is to overlook the 
fact that in that case the final clause of the section of the In¬ 
ternal Revenue Code (26 U. S. C. 585) construed by the Su¬ 
preme Court had been denominated a proviso by the legisla¬ 
ture, whereas the 1942 Act was not. 

Clause 1 of 590 (a) as originally enacted certainly cannot 
be described as an “excepting clause” although it did carve out 
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a special class of offenses to which the normal statute of limi¬ 
tations should not apply. Nor as it appears in Section 19 (b) of 
the Contract Settlement Act and in Section 2S of the Surplus 
Property Act of 1944, is it an “excepting clause” to other pro¬ 
visions of these Acts. In 2 Sutherland, “Statutory Construc¬ 
tion,” p. 474 (3rd Ed. 1943), at Section 4936 it is said: 

The older rule strictly interpreted both exceptions 
and provisos but today exceptions and to some extent 
provisos are interpreted principally in view of the legis¬ 
lative intent and no presumption arises because of the 
form of the act that the interpretation must be strict. 

Even though the older rule were to be applied in this instance, 
as appellant urges, it is submitted that under a narrow con¬ 
struction of Section 590 (a) (1), this court can find in the 
second clause of Section 80, Title 18, U. S. C., a substantive 
statute that will come within the class of cases affected by the 
first clause of Section 590 (a). 

II 

The running of the statute of limitations is suspended by 
U. S. C. Title 18, Section 590 (a), clause 1, in every case in 
which defrauding or an attempt to defraud the United 
States is an ingredient under the statute defining the offense. 
[In answer to appellant’s Point I, B 1), (a) and (b)]. 

There is no force in appellant’s contention under Point 1 B, 
(1) that Section 590 (a), clause 1, applies “only where both 
the intent to defraud and pecuniary or property loss to the 
United States are essential ingredients” under a statute defining 
the offense. The decisions of the Supreme Court and the Cir¬ 
cuit Courts (interpreting the 1921 and 1926 provisos, which 
are in all essential respects identical with clause 1 of Section 
590 (a)) cited by appellant in support of that contention do not 
in fact sustain it. The cases so cited by appellant are six in 
number, namely, United States v. Noveck, supra; United 
States v. Scharton-, supra; United States v. McElvain, supra; 
Bailey v. United States, 13 F. (2d) 325; United States v. Wein- 
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handler, 20 F. (2d) 359, cert. den. 275 U. S. 554, and Falter, et al. 
v. United States, 23 F. (2d) 420, cert. den. 277 U. S. 590. 

In his heading under Point I, B (1), in his comment on the 
six cases above listed and elsewhere throughout his argument 
with respect to the statute of limitations, appellant, without 
justification, substitutes his own phraseology, viz: 

The Suspension Statute [590 (a), clause 1] “applies 
only where both the intent to defraud and pecuniary 
or property loss to the United States are esssential in¬ 
gredients under the statute defining the offense.” 
[Italics supplied.] 

for the phraseology actually employed in certain of the deci¬ 
sions cited, viz: 

“Its [the 1921 Suspension Statute] purpose is to 
apply the six-year period to every case in which de¬ 
frauding or an attempt to defraud the United States is 
an ingredient under the statute defining the offense.” 
[Italics supplied.] 

For the purposes of this case all that can be properly said 
concerning the respective holdings in the six cases noted above 
is— 

(a) That said cases were decided in accord with the prin¬ 
ciple first enunciated in United States v. Noveck, to wit, 
that in order to be affected by the suspension statute “defraud¬ 
ing or an attempt to defraud” t*he United States must be an 
ingredient under the statute defining the offense. 

(b) That the statute defining the offense involved in the 
Noveck case [Sec. 125 of the Criminal Code, 18 U. S. C. 231] 
penalized perjury; that defrauding or an attempt to defraud 
the United States was not an ingredient of that statute and that 
the statute of limitations was not therefore suspended as to 
Section 125, by the 1921 proviso. 

(c) That the statute defining the offense involved in the 
McElvain case [Sec. 37 of the Criminal Code, 18 U. S. C. 88] 
penalized conspiracy to defraud the United States. The de¬ 
fendant there was indicted for conspiracy!© defraud the United 
States in respect of its internal revenue. 





14 


In that ( McElvain ) case the Supreme Court, distinguishing 
its dictum in Noveck on the conspiracy statute, held: 

The offense charged is a conspiracy and not one arising 
under the internal revenue laws; * * *. 

* + * * * 

The purpose of the added proviso was to carve out a 
special class of cases. It is to be construed strictly, and 
held to apply only to cases shown to be clearly within 
its purpose. The proviso relates to substantive offenses 
involving defrauding or attempts to defraud the United 
States, * * *. 

* # * * * 

The crime of conspiracy to commit an offense is distinct 
from the offense itself. The language of the proviso 
cannot reasonably be read to include all conspiracies as 
defined by Section 37. But if the proviso could be con¬ 
strued to include any conspiracies, obviously it w’ould 
be limited to those to commit the substantive offenses 
which it covers. 

The three-year statute of limitations was thus held not to be 
suspended as respects Section 37 by the 1921 proviso. 

(d) That the statute defining the offense involved in the 
Scharton case [Sec. 1114 (b) of the Revenue Act of 1926; Sec. 
1266, Supp. V, Title 26, U. S. C.] penalized “willful attempts 
in any manner to evade or defeat any tax imposed by this title 
or the payment thereof.” In that ( Scharton ) case the Supreme 
Court held: 

The purpose of the proviso is to apply the six-year pe¬ 
riod to cases “in which defrauding or an attempt to 
defraud the United States is an ingredient under the 
statute defining the offense.” 

»•»*** 

We are required to ascertain the intent of Congress from 
the language used and to determine what cases the pro¬ 
viso intended to except from the general statute of lim¬ 
itations applicable to all offenses against the internal 
revenue laws. Section 1114 (a) makes wilful failure 
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to pay taxes, to make return, to keep necessary records, 
or to supply requisite information, a misdemeanor; and 
§ 1114 (c) provides that wilfully aiding, assisting, pro¬ 
curing, counselling, or advising preparation or presenta¬ 
tion of a false or fraudulent return, affidavit, claim, or 
document shall be a felony. Save for that under con¬ 
sideration these are the only sections in the Revenue Act 
of 1926 defining offenses against the income tax law. 
There are, however, numerous statutes expressly mak¬ 
ing intent to defraud an element of a specified offense 
against the revenue laws. Under these , an indictment 
failing to aver that intent would be defective; but under 
§ 1114 (b) such an averment would be surplusage, for 
it would be sufficient to plead and prove a wilful at¬ 
tempt to evade or defeat. Compare United States v. 
Noveck, 271 U. S. 201, 203. [Italics supplied.] 
***** 

Moreover, the concluding clause of the section, though 
denominated a proviso, is an excepting clause and there¬ 
fore to be narrowly construed. 

The three-year statute of limitations was thus held not to be 
suspended as to Sec. 1114 (b) of the Revenue Act of 1926, by 
the 1926 excepting clause. 

(e) That the statute defining the offense involved in the 
Bailey case [Sec. 29 of the Criminal Code, 18 U. S. C. 73] penal¬ 
ized the forging of papers with intent to defraud the United 
States. The court held that “defrauding of the United States” 
was an “ingredient” of that statute, and that the statute of lim¬ 
itations was therefore suspended as to Section 29, by the 1921 
proviso. 

(f) That the statute defining the offense involved in the 
Weinhandler case [Sec. 47 of the Criminal Code, 18 U. S. C. 
100] penalized embezzlement of federal funds. The court held 
that “fraud is an element of the crime of embezzlement” and 
that the statute of limitations was therefore suspended as to 
Section Jf7, by the 1921 proviso. Unlike the forgery statute in 
the Bailey case, the embezzlement statute in this case made no 
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mention of “intent to defraud” the United States in defining 
the offense. 

(g) That the statute defining the offense involved in the 
Fcdter case [Sec. 37 of the Criminal Code, IS U. S. C. 88] pe¬ 
nalized conspiracy to defraud the United States. Defendant 
here was charged with conspiring to defraud through fraudu¬ 
lent representations. The court, distinguishing Noveck and 
McElvain, and following Weinhandler, held that, “The con¬ 
spiracy to defraud was the crime and the crime consisted only 
in the fraudulent conspiracy.” The three-year statute of lim¬ 
itations was therefore suspended as to Sec. 37, by the 1921 
proviso. 

None of the six cases referred to above related in the slightest 
degree to Section SO, Title IS, the statute under consideration 
here. In citing the six cases noted above, in connection with the 
instant appeal, appellant is justified in saying no more than has 
been set forth by appellee in paragraphs (a) through (g) above. 
Appellant is wholly unjustified in concluding that the decisions 
in said cases serve in the slightest degree to resolve the question 
of whether or not “defrauding or an attempt to defraud” is an 
ingredient of Section SO, Title IS, U. S. C. 

It is of the utmost importance to note that all of these cases 
were decided before the Gilliland case, supra. 

Appellee submits that a penal statute can embrace (among 
its ingredients) “defrauding the United States” 4 without em¬ 
bracing (among its ingredients) arequirement of proof of intent 
to defraud the United States. 

Appellant quotes the Weinhandler case as follows: 

it is impossible to embezzle the money of another with¬ 
out committing a fraud on him. Uttering and publish¬ 
ing a forged indorsement of a draft of the United States 
Treasury with intent to defraud the United States is 
within the proviso. Bailey v. United States (supra). 
In view of these authorities, we hold that fraud is an 
element of the crime of embezzlement. 


4 And thus come within the purview and effect of Sec. 590 (a), clause 1. 
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The phrase “intent to defraud the United States,” which 
appears in the context of that portion of the Weinhandler de¬ 
cision quoted above is not spelled out in the language of the 
penal statute there involved. It is obvious that the phrase 
was employed as an averment in the indictment involved in 
the Weinhandler case. 

Further comment upon the six cases last hereinbefore dis¬ 
cussed is warranted herein in one respect only. 

Appellant emphasizes that in each of said cases the govern¬ 
ment suffered pecuniary loss, stating (Br. 17): 

All of these cases, it will be noted, involved as essential 
ingredients not merely the intent to defraud the United 
States but also the element of pecuniary or property 
loss to the United States. 

It so happens that the facts in each of said cases were such 
that pecuniary or property loss did result or could have re¬ 
sulted in each instance. However, in none of these decisions 
was there any reference whatsoever to pecuniary or property 
loss being an ingredient of the substantive statute there under 
consideration. Appellant, throughout his entire argument with 
respect to the statute of limitations, insists upon distinguish¬ 
ing fraud as “primary” or “secondary.” Suffice it to say that 
since the decision in United States v. Gilliland, supra, any at¬ 
tempt to distinguish primary fraud and secondary fraud is un¬ 
warranted in respect to the application of Section 590 (a) (1) 
to Section 80, clause 2. (See post p. 19.) 

Note the comprehensiveness of Section 590 (a) (1). It em¬ 
braces any offense “involving defrauding or attempts to defraud 
the United States or any agency thereof whether by conspiracy 
or not, and in any manner * * *.” The statute’s range en¬ 

compasses “frauds in any manner.” It is observed most cases 
on conspiracy to defraud are grounded in the “substantive 
offense” and require proof of false dealing, false statements, or 
fraudulent representations, submitted to the federal agency. 
This being so, in many cases the government on one set of 
facts has elected to proceed by charging both the conspiracy 
and the substantive offense in a single or in several indictments. 
In this sense, Sections 80 and SS complement each other. Ex- 
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cept for the election to proceed against multiple defendants 
on a conspiracy charge, the government might have proceeded 
under the theory of prosecution of the individual under the 
substantive offense. 5 

The Nazi Party cases, injra, clearly illustrate how Section 
80 is equated with Section 88. Each is grounded in the same 
general fraud purviewed by Section 590 (a) (1). 

The courts view Section 88 as a fraud statute when fraudu¬ 
lent statements unrelated to pecuniary loss to the government 
are chargeable to multiple defendants. The courts view Sec¬ 
tion 80 as a fraud statute when fraudulent statements whether 
related or unrelated to pecuniary loss to the government are 
chargeable to an individual defendant. Yet appellant argues 
that Section SS is and Section 80 is not a “defrauding” statute 
within the meaning of Section 590 (a), clause 1. There is 
no reason in law or logic to justify appellant’s paradox. The 
courts have consistently held that fraud is involved in both 
the conspiracy and substantive offense.” Can a fraudulent 
and false statement, wilfully made be other than intrinsic 
* fraud? 

Appellee has shown in its discussion and in footnote— supra, 
that Section SS may encompass nonpecuniary frauds and 

‘Many practical considerations are involved in the election to proceed 
under Section SO or 88, or vice versa. Economy to the government, facility 
of proof, avoidance of multiplicity of suits, and burdens on the court, etc. 

‘During the war the government undertook criminal action against 
numerous members of the Nazi Party within the United States, who con¬ 
cealed their affiliations with an activities in said Party. The cases of 
United States v. Ausmeicr, l. r >2 F. (2d) 349 (C. C. A. 2, 1946), which reversed 
on a different point the convictions in the district court, and Fisicick v. 
United States, 153 F. (2d) 176 (C. C. A. 3, 1946), reversed and remanded 
329 U. S. 211 on unrelated grounds, are illustrative of prosecutions for 
conspiring to obstruct lawful governmental functions, through falsifications 
of statements filed under the Alien Registration Act of 1940, in violation 
of Section 88, Title 18, U. S. C. In identical transactions by other members 
of said Nazi Party, the cases of United States v. Heine, 149 F. (2d) 485, 
and United States v. Barra, 149 F. (2d) 489, are illustrative of prosecutions 
under Section SO, Title 18, U. S. C., for tiling false statements with a federal 
agency. The frauds charged under Section 88 in the Ausmeier and Fisicick 
cases are essentially the same frauds charged under Section 80 in the 
Heine and Berra cases. These recent cases point up the distinction made 
in United States v. McElvain, supra, between conspiracy and the substantive 
offense under the revenue laics. 
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frauds generally which obstruct the lawful functions of the 
United States, and that the word “fraud” need not necessarily 
appear in the language of the statute defining the offense. See 
Weinhandler, supra; Cf. Miller v. United States, 24 F. (2d) 
353-360 (C. C. A. 2, 192S), cert. den. 276 U. S. 638. Here, 
appellant is indicted under the second clause of Section 80, 
which proscribes fraudulent activities consistently held by the 
courts to be a defrauding of the United States Government in 
the exercise of its lawful functions. 7 

It is difficult to follow the rationale of appellant in his dis¬ 
cussion of the primary and secondary meanings to be accorded 
to “defrauding” as used in Clause 1 of Section 590 (a). The 
Cohn, Hammerschmidt, Haas, Curley, and like cases cited by 
appellant (Br. 18-25), are not authoritative on the issue here 
involved, although helpful in ascertaining the elements of some 
frauds. These cases interpret the language of Sections 80 and 
88, insofar as pecuniary or property loss may have been in¬ 
volved. But, since Section SO no longer requires proof of 
pecuniary or property loss, “defrauding” has no primary and 
secondary meanings, as appellant so strongly urges. Said line 
of cases involve interpretations prior to 1934, during the early 
period when Section 80 required proof that the frauds involved 
pecuniary or property loss to the United States. They are not 
controlling or authoritative on the issue of what constitutes 
fraud within the meaning of the amended Section 80 subsequent 
to 1934. Since the 1934 amendment, intention to swindle or 
defraud the government resulting in property or pecuniary 
loss, ceased to be an element of proof. 

As to the significance of the amendment of Section 80 in 
1934, the Supreme Court in United States v. Gilliland, supra, 
said, at page 93: 

The amendment eliminated the words “cheating and 

swindling” and broadened the provision so as to leave 

T United States v. Kapp, 302 U. S. 214 ; United States v. Schneider, 45 F. 
Supp. S4S (E. D. Wise., 1942) ; United States v. Meyer, 140 F. (2d) 652 
(C. C. A. 2, 1944) ; United States v. Zavala, 139 F. (2d) S30, S32; United 
States v. Barra, supra; United States v. DeLorenzo, 151 F. (2d) 122 (C. C. A, 
2, 1945). 
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no adequate basis for the limited construction which 
had previously obtained. The statute was made to em¬ 
brace false and fraudulent statements or representations 
where these were knowingly and willfully used in docu¬ 
ments or affidavits “in any matter within the jurisdic¬ 
tion of any department or agency of the United States.” 
In this, there was no restriction to cases involving pecu¬ 
niary or property loss to the government. The amend¬ 
ment indicated the congressional intent to protect the 
authorized functions of governmental departments and 
agencies from the perversion which might result from 
the deceptive practices described. We see no reason 
why this apparent intention should be frustrated by 
construction. 

And, since the 1934 amendment and its Gilliland interpreta¬ 
tion, Section SO has uniformly been applied to fraudulent prac¬ 
tices wholly unrelated to pecuniary or property losses. 8 

The unambiguous language of Section 590 (a), clause 1, 
applies to any offense which involves defrauding or attempts 
to defraud the United States “in any manner.” Appellant 
states (Br. 20) that had Congress in enacting clause 1 of Sec¬ 
tion 590 (a) intended to extend the meaning of defrauding be¬ 
yond its usual and primary sense, it could easily have done so 
by broadening the language to read “defrauding whether by 
conspiracy or not, in any manner, or for any purpose,” and “this 
would have included interference with deceptive practices with 
lawful functions of the government” [sic]. Appellant argues 
that the failure to do so indicates a contrary intent. If, for 
purposes of argument, one were to concede that it is proper to 
draw conclusions with respect to congressional intent upon a 
negative basis, would it not be more reasonable to assume here 
that the absence of discussion indicates that Congress did not 
intend to limit the applicability of the suspension statute and 
thus purposefully did not confine the language of Section 590 
(a) (1) to the terminology peculiar to Section SS, viz., “or 
for any purpose.” 

' United States v. Zavala, supra; United Stairs v. DcLorenzo, supra; 
United States v. Barra, supra; United States v. Daxce, 149 F. (2d) 491; 
United States v. Koeniger, 149 F. (2d) 492; United States v. Heine, supra; 
United States v. Meyer, 140 F. (2d) 652 (C. C. A. 2. 1944). 
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Appellant argues (Br. 20) that Section 590 (a), first clause, 
limits “defrauding” to “cheating the government out of prop¬ 
erty or money”—for he states, “There are no words extending 
the meaning of the word beyond this primary sense.” This 
conclusion does not follow from the premise appellant estab¬ 
lishes. Congress had before it the two general fraud statutes— 
Sections SO and 8S—neither of which subsequent to 1934, had 
been restrictively construed by the courts with respect to 
impairment of lawful governmental functions. Had Con¬ 
gress wished to place emphasis on the phrase “for any pur¬ 
pose” found in Section SS—it could have done so by stopping at 
“whether by conspiracy or not.” But Congress added the 
phrase “and in any manner,” Thus is shown the congressional 
intent to give wide scope to Section 590 (a) (1)—for the frauds 
envisioned were those within the purview of Section $8, and 
those frauds outside of Section SS, notwithstanding the “man¬ 
ner” of their commission. The failure to include the words 
“or for any purpose,” would bespeak a legislative intent to 
deal with all frauds, not those solely encompassed within Sec¬ 
tion SS. 

There is nothing in the legislative history, or the statute it¬ 
self, which supports appellant’s further assertion (Br. 20) that 
the scope of the term “defrauding * * * in any manner,” 

is confined to devices and methods by which such fraud is ac¬ 
complished. In the light of amended Section 80, as interpreted 
in the Gilliland case, which eliminated the need to adduce proof 
at trial of intent to defraud or pecuniary loss to the United 
States if the offense consists of wilful false and fraudulent rep¬ 
resentations—it inescapably follows that Section 590 (a) (1) 
is applicable to Section 80, clause 2. It has been shown that 
Section 80 generically and historically is a fraud statute, and 
the offense committed by appellant was prohibited conduct 
which necessarily had as its basic ingredient the defrauding of 
the United States. 

Appellant’s strictures (Br. 21) on the effect of the position 
of Section 19 (b)° in the Contract Settlement Act and as 

* ’Appellant cites the Codified Sections, Title 41, U. S. C. 119 (b), etc. (of 
the Contract Settlement Act of 1944. 
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amended in Section 28 of the Surplus Property Act of 1944, 
(Section 590 (a) (1)) will be discussed in Point IV, infra , in 
answer to appellant's criticism of the opinion of the court below. 

Suffice to say here that the reenactment in the 1944 Acts of 
the 1942 Act, with its comprehensive language undisturbed in 
any essential respect, clearly shows that this 1944 legislation 
was to apply to both general and specific frauds. Notwith¬ 
standing the appellant’s inference (Br. 21) predicated upon the 
first five objectives in the Declaration of Policy of the Contract 
Settlement Act, the fact remains that the sixth objective con¬ 
notes the inclusion of general and nonpecuniary frauds. This 
follows from the use of the words “to prevent improper pay¬ 
ments and to detect and prosecute frauds” in the sixth objec¬ 
tive. The use of the conjunctive “and” in this objective shows 
that the frauds prohibited were not addressed exclusively to the 
so-called “pecuniary frauds.” This interpretation refutes the 
conclusion of appellant (Br. 22) that the setting of Section 590 
(a), clause 1, confirms his assertion that the “defrauding” in¬ 
volved “is used in its pecuniary sense.” 

The legislative history of the 1942 act does reveal, contrary 
to appellant’s contention (Br. 23), that Congress had in mind 
to suspend the statute of limitations as to offenses under the 
second clause of Section SO. as amended. In the House (No. 
2051) and Senate (No. 1544) 10 reports that accompanied 
H. R. 6484 (w’hich became the Act of 1942) the statement was 
made that action should be taken, at that time, to extend the 
statute of limitations “so that frauds may be discovered and 
punished, even after the termination of the present conflict 
and to insure that the limitations statute will not under stress 
of present-day events operate for the protection of those who 
would defraud or attempt to defraud the United States.” 

Is it reasonable to suppose that the Congress would have 
said to the Department of Justice that “by virtue of the war 
you may take your time in the investigation, detection, and 
prosecution of frauds of a contractual nature involving pe¬ 
cuniary loss to the government, but as to all other types of 

10 S. Report 1544 is in Appendix A to appellant’s brief (pp. 00-98) and is 
identical with H. Report 2051 on the same bill. 
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fraud you will investigate, detect, and prosecute as though the 
country were at peace”? It cannot be authoritatively said that 
to investigate, detect, and prosecute one type of fraud is any 
more difficult or less time-consuming than to investigate, de¬ 
tect, and prosecute any other type of fraud. 

A simple reading of the language of Section 590 (a), clause 1, 
will disclose appellant’s error when he states (Br. 23) that the 
“plain meaning of the 1942 act” was restricted in its scope to 
“war contracts for material and equipment, which necessarily 
involves pecuniary or property loss to the United States.” 
Negative evidence will not serve to determine legislative intent. 
United States v. Goldsmith, 108 F. (2d) 917, cert. den. 309 
U. S. 67S. 

Appellant observes (Br. 24) that the Raphael case is distin¬ 
guishable because “in that case, the language of the statute de¬ 
fining the offenses spells out the requisite intent and unequivo¬ 
cally refers to a defrauding of the United States in the primary 
meaning of that term.” Contrary to this assertion, in the 
Raphael case the language of the statute (Section 1731 (a), 
Title 12, U. S. C.) no more defines “an intent to defraud” or 
requires a showing of “property loss” than does its analog 
under discussion, Section SO. 

Appellant adverts (Br. 21, 26) to “the setting of the Con¬ 
tract Settlement and Surplus Property Acts of 1944,” in devel¬ 
oping his argument that clause (1) of Section 590 (a) is lim¬ 
ited in scope to property loss. Ignored is the fact that Clause 1 
was a special enactment in 1942, which for two years remained 
undistributed until additional clauses were added to cover ad¬ 
ditional problems created through contract settlement and war 
property disposal in 1944. It is submitted that because Sec¬ 
tion 590 (a), (2) and (3), deals with contractual obligations, 
that fact does not, in any manner, take from the force of Section 
590 (a) (1), as respects matter other than contractual obliga- 
, tions. 11 

See Spivey v. United States, 109 F. (2d) 181 (1940), cert, 
den., 310 U. S. 631, where the applicability of one of several 

u This is emphasized by the language appearing in the extract from H. Kept. 
lf>90, in Appellee’s Appendix, p. 87. 
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clauses in another statute (by coincidence, Section SO), was 
before the court. It was there (p. 1S4-185) said: 

The points made as to the convictions under section 
SO are no better taken. The language of the section is 
plain and completely comprehensive, and that it wps 
intended to, and does apply to situations of the kind in 
question here, is equally plain. * * * Equally un¬ 
tenable is appellee’s argument that the Section must 
be held to be limited to claims against, and as not ex¬ 
tending to, negotiations with, the Government. * * * 
While Criminal Statutes, may not by' process of con¬ 
struction, be extended beyond their reasonable and nat¬ 
ural meaning, neither may they be, by the same process, 
deprived of their natural meaning. The statute makes 
it an offense to “falsify * * * or cover up by any 
trick, scheme, or device a material fact, or make or cause 
to be made any false or fraudulent statements * * * 
in any matter within the jurisdiction of any department 
or agency,” etc. The facts disclose falsification, tricks, 
schemes, and devices in matters within the jurisdiction 
of the Commodity Credit Corporation, the Corpora¬ 
tion covered by the Act. The fact that the Act in other 
portions deals with claims against the Government, does 
not, in any manner take from its force when dealing with 
other matters than claims. [Italics supplied.] 

Appellant's sweeping conclusion (Br. 26) by way of summary 
to his entire argument as respects the statute of limitations, 
namely, that the language of the suspension statute, its set¬ 
ting in the 1944 acts and legislative history, as interpreted in 
the Raphael decision and those construing the 1921 and 1926 
provisos should convince the court that Clause 1 of Section 
590 (a) employs defrauding in its primary sense of cheating 
the government out of property or money and is therefore ap¬ 
plicable only w’here such fraud is an “essential” ingredient 
under the statute defining the offense, is no more persuasive, in 
sum, than when those contentions w’ere advanced under each 
separate part of his argument on Point I, B (1), (a) and (b). 
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III 

The Offense prohibited by U. S. C., Title 18, Section 80, clause 
2, necessarily involves fraud upon the United States, 
whether or not pecuniary loss results therefrom. [In 
answer to appellant’s Point I, B (2), (a) and (b)], 

Much of the discussion, insofar as it relates to the “fraud’’ 
aspects of Section SO, under Government’s Point II, in answer 
to appellant’s point I-B (1), (a) and (b), has equal applica¬ 
tion to refute appellant’s argument here. 

The gist of that argument is that “intent to defraud” is 
not spelled out, nor is “pecuniary loss” an essential ingredient 
in Section SO, second clause. Hence, he argues that as under 
Section SO “intent to defraud” and “pecuniary loss” are not 
requisite elements of proof to be shown beyond a reasonable 
doubt to the petit jury. Section SO is not a general fraud statute 
within the comprehensive language of Section 590 (a) (1). 
Further appellant argues, absent either of these two so-called 
“essential ingredients” prosecution after a three-year period 
of limitation is barred. 

Defendant relies upon the legislative history of Section SO to 
buttress his argument. A close study of said history rebuts 
the position asserted. It is inaccurate to say that prior to the 
1934 amendment it was first sought to include the words “with 
intent to defraud.” They w T ere already in the existing Sec¬ 
tion SO. And in the final enactment of the 1934 amendment to 
Section SO, the concept of “defrauding” was retained. 

What actually occurred, as the Gilliland opinion indicates, is 
that a separate and independent bill (H. R. 8046, 73rd Cong., 
2nd Sess.), 12 with the endorsement of the Secretary of the Inte¬ 
rior, was introduced and, after its original terms were amended 
to literally spell out the requirement of proof of intent to de¬ 
fraud the United States, the bill was adopted by Congress and 
send to the President. This is the bill referred to by the court 
in the Gilliland excerpt quoted by appellant (Br. 27-2S) as the 
bill which was passed by Congress. 

It is manifest that the requirement of proof of intent to 
defraud the United States w r as spelled out in the amendment 


12 Text in Appellant's Appendix, pp. 95-96. 
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to H. R. 8046 to make certain that the statute afforded the 
fullest protection to a defendant in that respect. This pre¬ 
caution was wholly unnecessary, however, since the require¬ 
ment of proof of intent to defraud was a part of the then exist¬ 
ing law. (Section 35, Criminal Code, 18 U. S. C. 80.) This 
bill (H. R. 8046) was vetoed by the President, on April 17, 
1934, for the express reason that the offense, as defined, was 
covered by existing law (Section SO) “which provided for more 
severe punishment than that proposed by the bill.” A third 
bill (H. R. 8912), 13 was then introduced, entitled “A Bill to 
Amend Section 35 of the Criminal Code of the United States” 
(78 Cong. Rec. 5876), which is the bill that was eventually 
(June 18, 1934) passed and approved. This (H. R. 8912) is 
the bill referred to by the court in the Gilliland case (312 U. S., 
p. 94) as: 

A bill * * * which included with other amendments 
of Section 35 the provision now before us 1 * omitting 
the limiting words which had been deemed to make the 
former provision applicable only to cases where pecuni¬ 
ary or property loss to the Government had been caused. 

The limiting words omitted were “cheating and swindling” 
which, as construed by the Supreme Court with the word “de¬ 
frauding,” had been held to confine the frauds committed 
against the government to those resulting in pecuniary loss as 
distinguished from the coverage of the conspiracy statute (18 
U. S. C. 88). Haas v. Henkel, 216 U. S. 462, 479; Hammer - 
schmidt v. United States, 265 U. S. 1S2, 18S; and United States 
v. Cohn, 270 U. S. 339. It is submitted that the conception 
of fraud against the United States formerly expressed in the 
statute by the w’ords “with the intent * * * of defrauding 
the government” was retained by the 1934 amendment's sub¬ 
stitution for said defrauding intent, the knowing and wilful 
making of false or fraudulent statements “in any matter within 
the jurisdiction of any department or agency of the United 
States.” A false statement so made necessarily involves a 

" See Index, 7S Cong., 2d. Sess., 7S Cong. Rec., Pt. 12, pp. 483, 594, and the 
Subject Index. 166. 

14 And presently in force. 
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fraud upon the government, for, as stated in the Gilliland case, 
p. 93: 

In this [amendment] there was no restriction to cases 
involving pecuniary or property loss to the government. 
The amendment indicated the Congressional intent to 
protect the authorized junctions of governmental de¬ 
partments and agencies from the perversions which 
might result from the deceptive practices described. 
[Emphasis supplied.] 

“Deceptive practices” certainly have the connotations of 
“fraud.” 

As was observed in the Second Circuit (1944) decision United 
States v. Achtner, 144 F. (2d) 49, concerning an indictment in 
the words of the statute (S U. S. C. 746 (a) (18)) which made 
it a felony for any alien “knowingly to falsely represent himself 
to be a citizen of the United States,” etc.: 

It is not to be assumed that so severe a penalty is in¬ 
tended for words spoken as a mere boast or jest or to 
stop the prying of some busybody, and the use of the 
words “knowingly and falsely” implies otherwise. Thus 
it is said that the word “falsely” in a criminal statute 
suggests something more than a mere untruth and in¬ 
cludes “perfidiously” or “treacherously” * * * or 

“with intent to defraud” as has been held with respect 
to the counterfeiting laws (citing cases), a construction 
particularly applicable here where the required lack of 
truth of the representation is set forth in other express 
language of the statute. 

It is submitted that all fraudulent statements and repre¬ 
sentations, knowingly and wilfully made to the government, 
are not necessarily false, but that all false statements and repre¬ 
sentations, knowingly and wilfully so made are necessarily 
fraudulent, and the historic evolution of Section SO shows that 
it is generically a fraud statute. Indeed it is the general fraud 
statute available to the government to cope with conduct here 
involved. Under Section 80 the fraud may be pecuniary, non- 
pecuniary, or both, as in the instant case. Appellant’s fraudu¬ 
lent conduct resulted in both a nonpecuniary fraud upon the 
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administrative functions of the government, and in a pecuniary 
fraud insofar as appellant by such fraudulent conduct was 
wrongfully enabled to continue to draw a salary and other 
benefits from the Public Funds. Fraud is an essential in¬ 
gredient of Section SO as distinguished from the perjury statute, 
and thus the tolling statute (590 (a) (1)) is applicable to 
Section SO, though inapplicable to the perjury statute. United 
States v. Noveck, supra. It is not necessary that the word 
“fraud” actually appear in the language of the statute. Wein- 
handler v. United States, supra, although as a matter of fact it 
does so appear in the language of Section SO, clause 2, by em¬ 
ployment of the terms “false” or “fraudulent.” 

The attempted analogy to former R. S. 4746. now super¬ 
seded by Title IS. U. S. C. SI (false statements in relation to 
pension claims), as interpreted by United States v. Van Leuven, 
62 F. 279 (1S94). quoted by appellant (Br. 29-31) which was 
decided under the former statute, is not conclusive for the same 
reason. 

Nor would appellant’s contention (Br. 31) that to import 
the concept of “defrauding” from Section 590 (a) into Section 
SO “would be to create a new and separate offense” in the sub¬ 
stantive statute (cf. Noveck ) follow that construction. Two 
classes of crime would not result, for all violations of Section 
SO would constitute frauds upon the United States. Admitted 
that pecuniary or property loss is not an essential element of 
Section SO. clause 2, as amended, it by no means follows that 
the first clause of Section 590 (a) is inapplicable to suspend the 
running of the statute of limitations on the first nine counts of 
the indictment inasmuch as “defrauding” which is an essential 
element of the offense charged does not as appellee has shown 
necessarily involve the intent to defraud and pecuniary or prop¬ 
erty loss to the United States. 

In an analogous case where a defendant argued that he could 
not have intended to make wilful misstatements to a federal 
agency, violative to Section SO, the court held that the ques¬ 
tion of intent is for the trial court and that since the defendant 
had been informed that it was necessary for him to supply 
correct information, his giving of false answers made it reason¬ 
able to infer wilfulness from the falsity of the statement. 
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United States v. De Lorenzo, 151 F. (2d) 122 (C. C. A. 2,1945). 
This is but the natural extension of the Gilliland ruling that 
“intent.” as such, is intrinsically found in such fraudulent con¬ 
duct. See also Palmer v. Colladay, IS App. D. C. 426, cited 
with approval in the Memorandum Opinion in the Court below. 
And the recent Supreme Court decision, Knauer v. United 
States, 32S U. S. 054, at 657, 671, states: 

Fraud connotes perjury, falsification, concealment, mis¬ 
representation. 

***** 

Moreover, when an alien takes the oath [allegiance to 
the United States] with reservations or does not in 
good faith forswear loyalty and allegiance to the old 
country, the decree of naturalization is obtained by 
deceit. The proceeding itself is then founded on fraud. 
A fraud is perpetrated on the naturalization court. 

The Government may concede, arguevdo, that prior to the 
1934 amendment of Section 80 to the element of property loss 
may have been a necessary prerequisite to bring fraudulent 
conduct within the purview of Section SO as defined. But the 
1921 and 1926 provisos (Br. 24) to which appellant refers, are 
not presently germane to a discussion of what constitutes a 
defrauding within the meaning of Section SO today. 

In view of the Congressional mandate, as reflected in the 
legislative history of the 1934 amendment of Section SO, and 
the criteria established by the Supreme Court in the Gilliland 
case, it is clear that Section SO retained all its essential fraud 
characteristics. However, where an offense violative of the sec¬ 
ond clause involves “knowingly and wilfully” making “false 
and fraudulent statements,” the statute (recognizing the in¬ 
trinsically wilful and fraudulent element in the very nature of 
the acts proscribed) does not require the government to estab¬ 
lish proof of (a) intent to defraud, or (b) pecuniary or property 
loss to the United States. Hence, the essential fraud elements 
continue as a constant in Section SO, although the accidental 
language has changed insofar as “intent of cheating and swin¬ 
dling or defrauding” found in the Act of October 23, 191S, may 
have varied the form rather than the substance of the offense. 
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Section 590 (a), clause 1, applies to Section 80, clause 2, because 
Section 80 generically is a fraud statute, and prohibits conduct 
such as that of appellant which inherently and necessarily has 
as its basic ingredient the defrauding of the United States. 

IV 

The trial court’s opinion was correct on all points challenged 

by appellant in subdivision 3 of Part B, Point I, of his brief 

Appellant’s strictures on the trial court’s opinion sustaining 
the indictment rest upon the wholly inaccurate statement that 
the court’s holding was “based on the assertions that there is 
no ambiguity in the first clause of Section 590 (a) and, there¬ 
fore, there is no necessity to consider legislative int-ent” (Br. 
33-38). Reference to the opinion itself (Joint App. 30) clearly 
indicates that the language quoted, prefaced as it is by the 
figure 18 in parentheses, refers back to No. 18 of the court’s own 
summary of appellant’s points in support of the motion to dis¬ 
miss the indictment (Joint App. 22), and plainly refers to Sec¬ 
tion 80, not to Section 590 (a). Far from ignoring the legisla¬ 
tive history of Section 590 (a), the trial court discussed it at 
considerable length (Joint App. 28 and 29 under Point 17) and 
reached the conclusion that the application of Section 590 (a) 
(1) “to the false statements embraced in this indictment can 
hardly be questioned.” Appellant chooses to disregard the 
effect of the holding in United States v. Gilliland, supra, and to 
befog what was crystal clear to the trial court, namely, that by 
virtue of that decision all talk of “primary” and “secondary” 
fraud in relation to the applicability of the 1942 suspension 
statute as amended, is unnecessary. The offense aimed at in 
Clause 1 of Section 590 (a), which the prosecuting authorities 
are given extended time to detect and punish, is “defrauding 
the United States in any manner,” as extended by the 1934 
amendment of Section 80 and interpreted by the Supreme Court 
to embrace both its pecuniary and functional meanings. 

Despite appellant’s assertion to the contrary (Br. 34-35), 
both the Contract Settlement Act and Surplus Property Act 
of 1944 do contain certain provisions not confined solely to the 
basic subject matter of those Acts; e. g., Section 19 (b) of the 
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first mentioned Act, which is identical with Section 590 (a) (1). 
In addition, that Act includes Section 19 (d) specifically ap¬ 
plying the statute to Section SO of Title IS, U. S. C., and 
Section 19 (e) which makes it unlawful for any government 
employee to appear as counsel or attorney in prosecuting claims 
under the Act against the United States during the period of 
his employment or within two years thereafter, in any matter 
connected with such employment. 15 Naturally enough the 
main concern of the Congress in enacting the Contract Settle¬ 
ment and Surplus Property Acts was to cover the details 
deemed necessary to detect and to punish contractual frauds, 
but Congress did not, as is clear, overlook frauds of a non- 
pecuniary nature. 

It is unnecessary here to again refer to the trial court’s justi¬ 
fied reliance upon the Agnew decision (see p. 10, supra). While 
the Raphael decision was rendered subsequent to the court’s 
opinion sustaining the Marzani indictment, both the Agnew 
and Raphael cases emphasize the point that clause 1 of Section 
590 (a) is not a proviso but a separate enactment, and proceed 
to apply it to the substantive statutes there under review in 
reliance upon that construction (pp. 9, 10, supra). 

The close equation between the substantive “false state¬ 
ments” crime and the crime of conspiracy has already been 
adverted to (p. IS, supra); it should be pointed out here, how¬ 
ever, that the omission of the words “for any purpose” from 
the suspension statute Section 590 (a) (1) has not the force 
that appellant argues from its inclusion in the conspiracy stat¬ 
ute. Conspiracy is a generic term that may embrace many 
purposes. 

Neither is there any necessity at this point to refute again 
appellant’s contention (Br. 37-38) that “unless the deception 
involves the requisite intent to defraud and pecuniary or prop¬ 
erty loss to the United States * * * there is not a ‘defraud¬ 

ing,’ within the meaning of the suspension statute.” [Italics 
supplied. ] That argument, in whatever court it may be raised, 

14 House Report No. 2051 and Senate Report No. 1544 in reporting out 
II. R. (5484, supra, also speak of the government being busily engaged in its 
many duties “including the enforcement of the espionage, sabotage, and 
other laws.” 
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will meet the barrier of United States v. Gilliland, supra, upon 
which the trial court and the judges in the Acjnew and Raphael 
cases relied. 

V 

Appellant’s substantial rights were not prejudiced by the 
trial court’s admission of evidence under the first nine counts 
of the indictment. [In answer to appellant’s Point I, C] 

Appellant argues that the asserted error of the trial court 
in admitting evidence relating to the first nine counts of the 
indictment which it had erroneously held not to be barred by 
the statute of limitations affected appellant’s rights in the trial 
of the last two counts so prejudicially that reversal of the 
judgment and a new trial is required (Br. 3S-43). On appel¬ 
lant’s own showing, however, the offenses charged under Counts 
I, V, VI, and VIII (false representations to the Federal Bureau 
of Investigation and the Civil Service Commission in 1942 and 
1943 as to membership in the Communist Party and use of the 
name Tony Whales) were similar to those set out in Counts X 
and XI as made to a representative of the State Department 
in 1946. It would appear, therefore, that if the trial court 
and the government are correct in their view of the applicability 
of the suspension statute, the same evidence would be admis¬ 
sible in proof of the allegations under all six counts. On the 
other hand, should appellant’s interpretation of Section 590 
(a) (1) as not applicable to fraudulent misrepresentations 
under Section SO prevail, evidence of these similar false state¬ 
ments made in 1942 and 1943 would be proper in order to throw 
light on the appellant’s motive and state of mind in making 
similar representations in 1946. Such evidence is admissible 
in criminal cases as a recognized exception to the general rule 
that proof of an offense other than that charged in an indict¬ 
ment may not be received. Moore v. United States, 150 U. S. 
57; United States v. Tufjanelli, 131 F. (2) S90. S93. Whether 
similar transactions, proof of which are offered to show motive 
or intent, are too remote is largely within the discretion of 
the trial court. Kettenbach v. United States, 202 Fed. 377, 
cert. den. 229 U. S. 613. Evidence which shows, or tends to 
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show, the commission of another crime is admissible to prove 
absence of accident or mistake in the commission of the act 
charged (1 Wharton’s Criminal Evidence, Section 354). 
Wharton also states (1 Criminal Evidence, Section 232): 

A well-recognized exception to the general rule of exclu¬ 
sion of evidence of other crimes prevails in the case of 
fraud, since a person who has defrauded one person in 
a particular way creates an inference that similar con¬ 
duct towards another person at about the same time, 
and in relation to a like subject, was activated by the 
same motive. 

Another familiar exception to the general rule of exclusion 
of this type of evidence is its admissibility when the acts testi¬ 
fied to are so closely and inextricably intermingled with the 
history of the guilty act itself as to form part of the plan or 
system of criminal action. Weiss v. United States, 122 F. (2d) 
675 (C. C. A. 5, 1941), cert. den. 314 U. S. 687; Railton v. 
United States, 127 F. (2d) 691 (C. C. A. 5, 1942); Hubby v. 
United States, 150 F. (2d) 165 (C. C. A. 5,1945); United States 
v. Sebo, 101 F. (2d) 889, 891 (C. C. A. 7, 1939), 22 C. J. S. 691. 
In 20 American Jurisprudence “Evidence,” it is said at Section 
314, “the fact that some of the other offenses were remote in 
point of time from the act under investigation does not of itself 
render such evidence incompetent, especially where the acts 
were repeatedly done up to a comparatively recent period and 
were all apparently inspired by one purpose.” 

Again, in 20 Am. Jur. at Section 340, the text writer states; 

Proof of similar offenses may be admissible upon the 
issue of intent or motive. In other words, where the 
act charged as criminal is one which may be innocent 
or guilty according to the intent with which it was done, 
the acts and conduct of the defendant on other occasions, 
the circumstances which surrounded him, and the facts 
affecting his condition may be proved in order to show 
the intent with which the act was committed. The limit 
which is to be placed on the range of such an inquiry is 
obvious. Proof of motive cannot be extended to facts 
or circumstances which do not naturally or necessarily 
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bear on the issue to be established. In all cases evidence 
of all collateral facts and circumstances must be con¬ 
fined to the proof of those which have a legitimate and 
direct connection with the principal transaction. 

The purpose underlying the false statements made on eleven 
different occasions by the appellant was the same, namely., to 
conceal from the inquiring authorities of government the fact 
of his affiliation with the Communist Party and that he had 
used the alias Tony Whales in his activities for and on behalf 
of that organization. In the W'ms decision, supra, the Cir¬ 
cuit Court points out that the principles upon which the ele¬ 
ments of intent and system may be evidenced are slightly 
different in degree, stating: 

Where the question is one of fraudulent intent * * * 

it has always been deemed allowable to introduce evi¬ 
dence of other acts and doings of the party of a kindred 
character in order to illustrate or establish his intent or 
motive in the particular act directly in judgment, 

citing Wood v. United States, 16 Pet. 342, 35S. 10 L. Ed. 9S7. 
In its application of the rule to the alleged error under review 
in that case, the court at p. 6S7 further stated: 

The evidential instances of such extraneous or col¬ 
lateral frauds as were introduced in the court below 
were admitted in evidence, not because they tended to 
prove that Wteiss was guilty of other offenses but in 
spite of that fact. They were admitted as circumstan¬ 
tial evidence to prove the intent with.which Weiss 
assisted in perpetrating upon state agencies the scheme 
to defraud charged in the indictment. The sole rea¬ 
son for their admission was their weight and (value 
upon the issue of intent in the commission of the crime 
charged. It was not necessary to show a prior convic¬ 
tion of the defendant of such extraneous offenses; it 
was only necessary to prove the acts of the accused 
constituting such offenses by competent and material 
evidence which tended to show, beyond a reasonable 
doubt, the intent of the accused in the case on trial. 
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It was immaterial whether or not any federal crime was 
committed except the particular one charged in the in¬ 
dictment. 

As stated by the Second Circuit in United States v. Krulewitch, 
145 F. (2d) 76, SO, “if evidence is relevant to prove one crime, 
it does not become inadmissible because it also proves another.” 

The earlier federal cases cited by appellant (Br. 40), to sup¬ 
port his argument for exclusion of similar but independent 
offenses, are not in point. In Crinnian v. United States, 1 F. 
(2d) 643, it appears there was no issue of intent involved in 
the charge against a federal prohibition agent of soliciting and 
taking a bribe. Likewise, in Farkas v. United States, 2 F. 
(2d) 644, which followed the Crinnian decision, there was no 
issue of intent and for that reason the testimony was excluded. 
In Weil v. United States, 2 F. (2d) 145, the independent crime 
concerning which evidence was admitted in the lower court 
occurred after the conspiracy with which defendant and others 
were charged had ceased, and purported to show a conspiracy 
between persons different from those named in the indictment, 
and for a different purpose. 

In the quoted excerpt from Marshall v. United States, 197 
Fed. 511, cert. den. 226 U. S. 607, the court on rehearing ex¬ 
pressly stated that its decision was based solely on the particu¬ 
lar facts before it and cannot apply to other cases. In its 
main opinion the court admitted that a different rule had been 
applied in Colt v. United States, 190 Fed. 305. 

Nor is the application by appellant of the Marshall decision 
appropriate in the circumstances of the case at bar. To say 
that once the fraudulent statements were established in rela¬ 
tion to Counts X and XI there was no necessity to establish 
intent by resorting to the prior misrepresentations, is to over¬ 
look the element of intent in making the later statements. 

In this connection, see also United States v. Fawcett, 115 F. 
(2d) 764 (C. C. A. 3, 1940), in which the court stated at 76S: 

The offense here charged (possessing and selling coun¬ 
terfeit money of the United States) is one in which 
intent and knowledge are requisite elements of proof, 
and accordingly the conduct of the defendant at or near 


the time charged in the indictment is admissible. The 
intention of a person charged with a crime can hardly 
ever be shown by direct evidence and for this reason 
it is permissible to introduce evidence of other acts of 
a similar nature. Withaup v. United States, 8 Cir., 127 
F. 530; Olson v. United States, 8 Cir., 133 F. S49; Colt 
v. United States, 8 Cir., 190 F. 305; Samuels v. United 
States, S Cir., 232 F. 536, Ann. Cas. 1917A, 711. Here 
the act shown by the testimony complained of was con¬ 
nected with the offense charged in the indictment in 
that there was testimony by the government agent 
that the counterfeit ten dollar note given to Tier¬ 
ney was made from the same plates from which the 
counterfeit notes, G-l-G-S, were made. The intent as 
to other offenses w’as clearly interwoven in the offense 
charged and the evidence was admissible. Parker v. 
United States, 2 Cir., 203 F. 950. 

Stress has been laid by counsel on the fact that if the 
circumstances shown by the government are believed 
by the jury, to wit: that the defendant sold forty ten 
dollar bills for 8140, this in and of itself shows criminal 
intent and there -was no necessity for showing other acts. 
However, the fact that the government has shown by a 
circumstance some evidence of knowledge on the part 
of the defendant of the act charged, does not preclude 
it from showing knowledge and intent by other acts. 
Schultz v. United States, S Cir., 200 F. 234; United 
States v. Brand, 2 Cir., 79 F. 2d 605; Means v. United 
States, 2 Cir., 6 F. 2d) 975. [Italics supplied.] 

Upon appellant’s own theory (of improper inclusion of the 
nine counts and admission of evidence thereunder), the knowl¬ 
edge and intent requisite to establish the falsity of the state¬ 
ments charged in Counts X and XI might be evidenced by 
showing that defendant had made similar statements in the 
past to other government agencies. Granted that the evidence 
which appellant asserts was prejudicially admitted as to Counts 
X and XI might have influenced the jury in arriving at their 
verdict, that result would not affect its admissibility to estab¬ 
lish intent or “to meet the presumption of accident or mis- 
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take” 10 under either view of the applicability of the suspension 
statute. 

The same rules of admissibility as exceptions to the general 
rule of relevancy apply to different as to similar offenses. Con¬ 
sequently, if defendant had been tried on Counts X and XI 
alone, the government contends that the court would not have 
erred in admitting evidence that defendant had previously made 
false statements to the Federal Bureau of Investigation that 
he never attended meetings of the Communist Party (Count 
II), that he never contributed any services to the Communist 
Party (Count III), that he never participated in Communist 
Party activities (Count IV), and that defendant had pre¬ 
viously made false statements to the Civil Service Commis¬ 
sion that he never made anticonscription speeches (Counts 
VII and IX). 

Appellant is in error in stating (Br. 41) that the government 
introduced evidence “that defendant had counseled and in¬ 
structed Party members to infiltrate groups and societies, par¬ 
ticularly the National Negro Congress, for the purpose of creat¬ 
ing Communist front organizations and to sow resentment and 
discontent among Negroes by agitating the questions of racial 
discrimination, in order to recruit Party members.” No such 
testimony appears in the record. Consequently, appellant's 
argument in respect thereof should be wholly eliminated from 
any consideration of error. 

The evidence admitted (which appellant contends was prej¬ 
udicial and which appellee contends would have been properly 
received in a trial of Counts X and XI alone) was that defend¬ 
ant had advocated revolution (Joint App. 116), opposed con¬ 
scription (Joint App. 98, 99, 101, 103), and urged that young 
men of the Communist Party spread Party propaganda among 
the armed forces into which they would be drafted (Joint App. 
104). 

18 See Marshall v. United States , supra. Note that proof of the making of 
the alleged false statement in Counts X and XI rested solely upon the testi¬ 
mony of Panuek. Evidence of prior, similar denials, therefore, would tend 
to nullify an assertion that Panucli might have been mistaken with resjtect 
to whether or not defendant had in fact denied being a member of the Com¬ 
munist Party or having used the name Tony Whales. 
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The government submits that such evidence was not inad¬ 
missible because so remote in time or unconnected with the 
charges under Counts X and XI as to preclude its admission to 
show appellant’s motive in making the false statements in 
1942 and 1943 and his system of concealment thereafter of 
his membership in the Communist Party and his use of the 
name Tony Whales. The issues raised by the admission of such 
evidence are not collateral to the main issue under all eleven 
counts, that main issue being whether or not appellant obtained 
and sought to retain his position in the Federal Government by 
false statements and misrepresentations, thereby perpetrating 
a fraud upon the government and whether or not he did so 
with that intent. The cases cited by appellant (Br. 41) may 
be distinguished on their facts that bring them within the gen¬ 
eral rule of nonadmissibility rather than the recognized 
exceptions. 

In view of appellant’s concession (Br. 42) that the court 
correctly charged the jury to avoid bias and prejudice or undue 
sympathy in evaluating the evidence to which he takes excep¬ 
tion, and that “we are not concerned with the virtues and vices 
of the Communist Party. Neither are the loyalty or disloyalty 
of the defendant * * * material to the issues in this case,” 
it is inconsistent for him now to claim that such evidence preju¬ 
dicially influenced the jury in arriving at their verdict and that 
the “harmless error” rule (2S U. S. C. 391 and Rule 52 (b) of 
the Federal Rules of Criminal Procedure) are not invokable. 

Inasmuch as no substantial rights of appellant were affected 
by the court’s admission of the evidence here attacked, it fol¬ 
lows that no prejudice resulted and that even on appellant’s 
theory of the case, the “harmless error” rule is applicable. Kot- 
teakos v. United States, 328 U. S. 750, 765; Berger v. United 
States, 295 U. S. 78; McCandless v. United States, 298 U. S. 
342; Little v. United States, 73 F. (2d) 861. The trial court 
expressly directed the jury to consider relevant testimony only, 
without bias or sympathy, and that neither appellant’s loyalty 
nor the virtues or vices of the Communist Party -were at issue. 
No exception was taken to the court’s charge on any point save 
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that relating to character evidence, hereinafter discussed. See 
post, p. 42.) 

As the Supreme Court has interpreted the “harmless error” 
rule in the Kotteakos decision, supra: 

If, when all is said and done, the conviction is sure that 
the error did not influence the jury, or had but very 
slight effect, the verdict and the judgment should stand, 
except perhaps where the departure is from a constitu¬ 
tional norm, or a specific command of Congress. (Cit¬ 
ing Bruno v. United States, 308 U. S. 293) * * *. 

The inquiry cannot be merely whether there w r as enough 
to support the result, apart from the phase affected by 
the error. It is rather, even so, whether the error itself 
had substantial influence. If so, or if one is left in 
grave doubt, the conviction cannot stand. 

An appellate court, under this doctrine, must consider the entire 
record with that test as a guide. In view of the overwhelming 
nature of the evidence, all of which, as has been demonstrated, 
was admissible under the last two counts, it should be pos¬ 
sible to say with conviction that the alleged error did not have 
any substantial influence upon the jury’s verdict that the 
appellant had made false representations under Section SO as 
charged in the indictment. To stigmatize the government’s 
witnesses as appellant does (Br. 43), and ignore the evident 
effect of their testimony before the jury, indicates his awareness 
of its strength. 

Appellant argues further (Br. 44) that the three-year sen¬ 
tence imposed on the jury’s verdict is improper because the 
result of the alleged error in permitting trial of the nine dis¬ 
puted counts was to vitiate the last two counts. This is an 
untenable position and finds no support in the three cases cited 
as precedents. Instead, the general rule, of which appellant 
indicates his understanding, is here applicable, that “a judg¬ 
ment upon an indictment containing several counts, with a 
verdict of guilty upon each, will be sustained if any count is 
good, and sufficient in itself to support the judgment.” 
Whitfield v. Ohio, 297 U. S. 431, 438; Claasen v. United States, 
142 U. S. 140,146. 
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VI 

Criminal law does not recognize any doctrine of “stale prosecu¬ 
tion,” nor has this prosecution been influenced by any motiva¬ 
tion other than preservation of the integrity of the Federal 
Employment Service. [In answer to appellant’s Point I, D] 

Appellant gratuitously assumes that the government has 
slept on its rights and now awakens to prosecute him because 
of his political beliefs, which he claims are “of dubious materi¬ 
ality to a government employee” (Br. 45). Prior to indictment 
there is nothing comparable in criminal prosecutions to the 
equitable doctrine of “laches.” The sequence of events preced¬ 
ing the indictment, as the same appears in the record, indicates 
the several causes that contributed to delay the filing of the 
indictment. These may be enumerated briefly as follows: 

(1) Captain Gallagher of the New* York Police De¬ 
partment testified that he enrolled the witness Archer 
Drew in Unit No. 2 of the Sabotage Squad where Drew 
served under secret orders from January 1940 to January 
1943 (Joint App. 64, 66) and that until late in 1944 no 
other investigators, whether from the Army, Navy, or 
Federal Bureau of Investigation, were permitted to come 
in contact with Drew or other members of that Squad 
(Joint App. 68). 

(2) Appellant, because of his false statements to the 
Civil Service Commission, upon which that Agency re¬ 
lied (See Government’s Exhibit 32), succeeded in delay¬ 
ing further investigation leading to the ultimate dis¬ 
covery of witnesses who were in a position to testify, on 
personal knowledge, with respect to defendant’s activi¬ 
ties during 1940 and 1941. 

(3) Appellant by his own testimony was without the 
jurisdiction of the civil government and under control 
of the Army authorities from August, 1943, until Sep¬ 
tember 1945 (Joint App. 173, 175). 

(4) It was not until after his discharge from the Army 
and the transfer of the functional division in which 
he w r as employed in the Office of Strategic Services to the 
State Department in 1946, that the character investiga- 
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tion of appellant was reactivated in order to determine 
his fitness for government employment. Thus it was 
not until 1946., in the course of a reactivated investiga¬ 
tion, that the government had available sufficient infor¬ 
mation and witnesses upon whom it could predicate 
prosecution. 

To the extent that appellant’s concealments contributed to 
delay the indictment, he would seem to come within the com¬ 
pass of Falter v. United States, 23 F. (2d) 420, 424, cert. den. 
277 U. S. 590, where it is said: 

When the parties do not have equal means of knowledge, 
it is immaterial that the victim, if more suspicious, could 
have discovered the cheat. * * * It was natural, 
though perhaps not excusable, for Cole to rely on Falter’s 
superior knowledge. This Falter knew and relied upon 
in practicing upon his credulity and possibly upon his 
indolence. To say that the defendants are to be excused 
because of the success of their contrivances would be 
to sanction the very consummation of their crime. 

The thought present in the opinion quoted above might well 
be adapted to the facts in the case at bar. The government and 
defendant “did not have equal means of knowledge,” concern¬ 
ing defendant’s activities in 1940-1941, and it is immaterial 
that the government, “if more suspicious,” could have dis¬ 
covered the falsity of defendant’s statements. It was “natural, 
though perhaps not excusable” for the government to rely on 
defendant’s superior knowledge. (See Government’s Exhibit 
32.) This defendant knew and relied upon in practicing upon 
the government’s credulity. (In view of its predominant ab¬ 
sorption in the war effort it could hardly be stated with accuracy 
that the government was “indolent” in the premises.) To say 
that defendant “is to be excused because of the success of his 
contrivance would be to sanction the very consummation of 
[his] crime.” 

That the government acted swiftly as soon as it had access 
to adequate proof of the charges cannot be denied. At no 
time did the government seek to penalize appellant for his 
political beliefs; all it asked, through its accredited agencies, 
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was the information to which they were entitled under the law* 
in order to fulfill their functions of investigation into his fitness 
for government employment. And the questions framed to 
elicit that information were material to the inquiry and its 
purpose. Friedman v. Schwellenbach, 159 F. (2d) 22 (App. 
D. C., 1946) , cert. den. 67 S. Ct. 979. 

VII 

The Court did not err in its instruction to the jury on char¬ 
acter evidence [in answer to appellant’s Point II] 

No wTitten instructions as respects character evidence were 
submitted to the Trial Court although the defendant did orally 
request an instruction “in accordance with the principles enun¬ 
ciated in the case of Egan v. United States 52 App. D. C. 384, 
2S7 F. 958, 96S-969 (1923). Appellee submits that the charge 
given by the court below fully complied with such request. 

The principles enunciated in the Egan case evolved from 
a discussion and application of the law as stated in Edgington v. 
United States, 164 U. S. 361,365,17 S. Ct. 72,73 (41L. Ed. 467), 
wherein the court held: 

Whatever mav have been said in some of the earlier 
cases, to the effect that evidence of the good character 
of the defendant is not to be considered unless the other 
evidence leaves the mind in doubt, the decided weight of 
authority now is that good character, when considered 
in connection with the other evidence in the case, may 
generate a reasonable doubt. [Italics supplied.] 

It must be conceded that the court below charged the jury in 
keeping with the principle above stated. Appellant does not 
maintain that the charge, as given, constituted an erroneous 
statement of the law but contends that the court erred by fail¬ 
ing to include in the charge, contrary to appellant’s request, 
the phrase “where, without it, you may have been convinced of 
his guilt.” 
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It is plain that appellant derives the phrase in question from 
an abstract statement by the court in the Edging ton case, supra, 
wherein it was said: 

* * * The circumstances may be such that an estab¬ 
lished reputation for good character, if it is relative to 
the issue, would alone create a reasonable doubt, al¬ 
though without it the other evidence would be convinc¬ 
ing. 

In employing the phrase in question it is patent that the 
court, in the Edgington case, was speaking in general terms 
and did not suggest or intend to suggest that such phrase must 
be literally employed by the trial court in framing an instruc¬ 
tion on character evidence. See United States v. Antonelli 
Fireworks Co., 155 F. (2d) 631, 639 (C. C. A. 2-1946), where 
it was stated: 

As we stated in Kreiner v. United States, supra, again in 
Nash v. United States, 2 Cir., 54 F. 2d 1006, certiorari 
denied, 285 U. S. 556, 52 S. Ct. 457, 76 L. Ed. 945, and 
more recently in United States v. Kelley, supra, all that 
the Edgington case holds is that the trial court must not 
tell the jury to consider the character evidence only when 
the scales are already in balance. “But if the judge 
avoids that pitfall, as here he did, he has as many vari¬ 
ants among which to choose as he has in general; evi¬ 
dence of good character is to be used like any other, once 
it gets before the jury, and the less they are told about 
the grounds for its admission, or what they shall do with 
it, the more likely they are to use it sensibly/’ Nash v. 

United States, supra, 2 Cir., 54 F. 2d 1006, 1007. 

* * * * * 

Indeed other circuits have gone far beyond the require¬ 
ments of the present case to sustain trial courts in 
refusing to give the Edgington charge even when re¬ 
quested and merely instructing the jury to consider the 
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evidence or to give it such weight as it saw fit. Mannix 
v. United States, 4 Cir., 140 F. 2d 250; Hafia v. United 
States, 7 Cir., 36 F. 2d 1, certiorari denied 2S1 U. S. 727, 
50 S. Ct. 240, 74 L. Ed. 1144. See also Capriola v. 
United States, 7 Cir., 61 F. 2d 5, certiorari denied Walsh 
v. United States, 2S7 U. S. 671, 53 S. Ct. 315, 77 L. Ed. 
579; Baugh v. United States, 9 Cir., 27 F. 2d 257, cer¬ 
tiorari denied 27S U. S. 639, 49 S. Ct. 34, 73 L. Ed. 554; 
United States v. Kushner, 2 Cir., 135 F. 2d 668, 674, 
certiorari denied Kushner v. United States, 320 U. S. 
212, 63 S. Ct. 1449, S7 L. Ed. 1S50. [Italics supplied.] 

In 1944 the point under consideration was specifically raised 
and decided in this Court in Colbert v. United States, 79 App. 
D. C. 261,146 F. (2d) 10, 11. It was there stated: 

On this appeal eight errors are assigned as grounds for 
reversal, but in the view we take of the case, it is only 
necessary to pass on one. It relates to the failure of the 
court to instruct on the weight to be given to the evi¬ 
dence of good character. Appellant in his prayer No. 5 
asked that the court instruct the jury 

“That the circumstances of a case may be such that an 
established reputation for good character would alone 
create a reasonable doubt of guilt, although without it 
the other evidence would be convincing.” The Judge 
endorsed on this: “Granted in substance, denied as 
framed.” 

[1] We agree with the court that the instruction as 
drawn was objectionable—if for no other reasons, be¬ 
cause it was a mere abstract or general statement with¬ 
out necessary relationship to the “circumstances” of the 
case then on trial, and also because it failed to include 
the specific admonition to consider the evidence of good 
character together 17 with all the other evidence in the 
case. 

***** 

The language in which the instruction was drawn was 
taken from the Edgington case, Edgington v. United 


“Italics supplied by Court. 
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States, 164 U. S. 361, 366,17 S. Ct. 72, 74, 41 L. Ed. 467, 
where the Supreme Court, speaking in the abstract, said: 

“The circumstances may be such that an established 
reputation for good character, if it is relevant to the 
issue, would alone create a reasonable doubt, although, 
without it, the other evidence would be convincing.” 

In that case the Court was passing on an instruction 
given by the trial court which told the jury that evidence 
of good character could only be considered if the re¬ 
mainder of the evidence left a doubt of defendant’s guilt. 
In condemning this statement, the Supreme Court said 
that evidence of good character, “when considered in 
connection with the other evidence in the case, may 
generate a reasonable doubt.” And this is the language 
in which the instruction should have been couched . 
[Italics supplied.] 

In the light of the decision last quoted consider the charge 
as given by the court below. Immediately after instructing 
the jury with respect to reasonable doubt the court charged: 

And I might add at this point that evidence of good 
character taken in conjunction with all the other evi¬ 
dence before you might be sufficient to create in your 
minds a reasonable doubt (Appendix 35). 

Appellant urges that the peculiar circumstances of the case 
at bar were such as “to "warrant the additional instruction 
that reputation for veracity and of good character may be 
such as alone will create a reasonable doubt * * Had 
the court below employed the word alone in the charge, whereby 
the instruction, thus altered, would have read: “And I might 
add at this point that evidence of good character taken in 
conjunction with all the other evidence before you might alone 
be sufficient to create in your minds a reasonable doubt,” it 
is submitted that the sense and meaning of the instruction 
would have in no wise been altered. The instruction, as framed, 
could have no meaning other than to inform the jurors that 
evidence of good character might generate a reasonable doubt 
sufficient to warrant an acquittal. 
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It is thus manifest that the charge as given was in keeping 
with the principles enunciated in the Edgington and Egan cases 
and that in framing the instruction on character evidence the 
Trial Court did but follow the laguage specifically approved 
by this Court in its most recent decision on the question ( Col¬ 
bert v. United States, supra). 

VIII 

The court did not exclude evidence nor were the court’s rulings 
"conditioned” because of the presence of nine Negroes on the 
jury. [In answer to appellant’s Point III]i 

Appellant recites that, of the twelve jurors, nine were 
Negroes; that, of the three prosecution witnesses testifying 
as to the falsity of defendant’s denials, all were Negroes, and 
that this combination of circumstances conditioned the court’s 
rulings and led the court into reversible error. 

The point which appellant here undertakes to make appears 
to refute itself. It is difficult indeed to comprehend just how 
the combination of circumstances to which appellant adverts 
might be expected to “condition” the court’s rulings in a man¬ 
ner calculated to prejudice the interests of a white defendant. 
If the court was intemperately influenced by that combination 
of circumstances, such bias as might result would be expected 
to reveal itself in rulings unjustly favorable to a white de¬ 
fendant, and not to his damage, as is here claimed. This self¬ 
contradictory aspect of appellant’s contention is doubly ap¬ 
parent when one considers the nature of the errors which it is 
said the court was led to commit by virtue of the circumstances 
related. It is perhaps worthy of note that defendant chose 
to present two Negro witnesses in his behalf—James Stephan 
Wright and Cecilia Bowles, photographer and clerk-stenog¬ 
rapher, respectively, of the State Department. 

Quite properly the court below was ever alert to insure 
that collateral and prejudicial matter be excluded from the jury, 
and in keeping with that purpose, from time to time, matters 
which appeared to be collateral to the issues were discussed 
between court and counsel in the course of several bench con¬ 
ferences. The fact that the court, in speaking with counsel at 
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the bench, commented on the prejudicial aspects of certain 
collateral matters which defendant sought to place in evidence 
and the fact that certain of said matters related to incidents 
involving Negroes, hardly warrants the conclusion set forth in 
appellant’s Point III (argued at p. 60, herein). It is indeed 
not surprising that the court was on guard to prevent the in¬ 
jection of prejudicial matter in the trial below in view of the 
nature of certain evidence that defendant introduced and pro¬ 
posed to introduce. (See Voir Dire Proceedings, Tr. 6, 7, 13; 
Opening Statement of Defense, Tr. 680, 6S2, 6S3, 687; Joint 
App. 177.) 

1. Evidence profered by defendant relating to police brutality and excluded 

by the court was irrelevant, incompetent, and immaterial to the issues of 

the case. [In answer to appellant's Point III (1)] 

At the trial appellant sought unsuccessfully to introduce, 
through his own testimony, evidence respecting an assault by 
certain New York City policemen upon tw*o Negroes, which 
occurrence allegedly took place some time during the latter part 
of 1940 in the vicinity of defendant’s home. The exclusion of 
this testimony is said by appellant to have been erroneous. 

To properly consider and pass upon the issues thus raised it 
is necessary to view the matter in the light of what had trans¬ 
pired in the trial up to the point that the testimony in question 
was offered and excluded. Harper, on direct examination, had 
testified that in the spring of 194-1 he was present at a meeting 
at defendant’s home attended by representatives of the Na¬ 
tional Negro Congress and executives of the Communist Party 
of that area (Joint App. 76). Defendant, in an effort to con¬ 
tradict Harper’s testimony concerning what took place at “the 
meeting” at defendant’s home, testified that on his return from 
the University one evening, in the middle or latter part of 1940, 
he entered his home, found Harper and others there and was 
introduced to Harper by Mrs. Marzani. Defendant thereupon 
proceeded to testify concerning what took place on that even¬ 
ing, during the course of which testimony defendant digressed 
to testify concerning a prior incident involving an assault upon 
two Negroes, whereupon defendant was interrupted and further 
testimony relating to such assault was excluded. 
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Appellant argues that the evidence in question was admissible 
“because Harper had testified on the same subject matter” and 
that the purpose of defendant’s testimony was “to state the 
facts to refute the testimony of Harper, and to show what the 
meeting w^as” (Br. 53). 

(a) Harper had not testified on the same subject matter 

Without objection, Harper testified on direct examination 
(Joint App. 77) with reference to meeting of the National Negro 
Congress, as follows: 

Members of the Communist Party would carry on 
recruitment of people attending the Congress meetings 
interested in the question of rents and places to live 
and jobs, and so forth, also questions of attempts to 
stop some of the indiscriminate brutalities that were 
being carried on against them in particular, and they 
resented the fact that there were whites there, saying 
that we w^ere trying—some were saying that we were 
Communists, and we wanted to make it possible to 
continue building the Congress on the Congress 
program * # *. 

The only other testimony by Harper relating to police brutality 
was elicited by defendant in the course of Harper’s cross- 
examination (Joint App. 83): 

Q. And at the meeting in the Church, did you or 
did you not hear Mr. Marzani speak to other members 
of your race relative to police brutality against the 
colored people? 

A. That is one of the things that we were having a 
meeting about, the question of against police brutality, 
for the right to live in areas, against evictions. Yes; 
he spoke. 

Q. And he spoke and asked—did he not asl> the mem¬ 
bers there, “Let us go to the authorities and see if we 
cannot stop police brutalities against the Negroes in 
that neighborhood”? 

A. Those were the purposes set forth. 
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It is thus evident that Harper’s testimony relating to police 
brutality, largely developed by defendant himself in the course 
of cross-examination, was of an abstract nature. It was in¬ 
extricably tied in with relevant evidence explanatory of the 
circumstances which brought about the meeting at defendant’s 
home in the spring of 1941. Defendant, on the other hand, 
attempted to testify to the details of a specific assault upon 
two Negroes by police officers—an isolated event wholly un¬ 
related to any issue in this case. It may well be that the assault 
in question was adverted to during some meeting at defendant’s 
home in the middle or latter part of 1940 but that fact—if it 
were a fact—would not justify the admission of evidence re¬ 
lating to the assault itself. It is of importance to note that 
the defendant was permitted to develop in detail what took 
place in his home during the meeting of which he testified. 
Observe the latitude of defendant’s testimony in this respect 
(Joint App. 186, 189,190). 

(6) The excluded testimony served in no way to refute Har¬ 
per’s testimony and did not show “what the meeting was” 

As pointed out earlier herein, at page 47, defendant testified 
concerning a meeting at his home which occurred in the middle 
or latter part of 1940. Harper testified concerning a meeting 
at defendant’s home which occurred in the spring of 1941. It 
is thus evident that defendant was testifying to an event wholly 
different from that to which Harper had referred, and it follows 
that defendant’s testimony concerning what occurred at “the 
meeting” could not, therefore, tend to refute Harper’s. The 
conflict is not one that can be reconciled on the hypothesis 
that one of said witnesses might be in error as to the date of 
the meeting concerning which he testified. The Record dem¬ 
onstrates that defendant was testifying with respect to the oc¬ 
casion on which he first made Harper’s acquaintance: 

Q. Under what circumstances did you meet Louis 
Harper? 

A. * * * I came home from the University one 

evening and came in * * * and my wife introduced 

me to him * * * as either Mr. Harper or Louis 

Harper. 
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Q. How do you happen to recall that Harper was at 
your house on this occasion? 

A. Well, part of the reason is because I have been 
trying to check back over the time after that man was 
on the witness stand. The specific thing that recalled it 
to me was that there had been an accident—incident— 
at that time around the East Side, of which there must 
be a record in the police files, concerning the beating- 
up of two Negroes; two Negroes and a scout car were 
involved. [Italics supplied.] (Joint App. 1S5.186.) 

Defendant testified that Harper once called for him at his 
(defendant’s) home and that together they went to a meeting 
at the Church of the Living God. It is plain from defendant’s 
testimony that when they went together to the Church they 
had known each other for some time (Joint App. 190, 191). 
Note, therefore, Harper’s direct testimony (Joint App. 74, 76): 

Q. Mr. Harper, did you ever attend a meeting in the 
presence of this defendant, held at the Church of the 
Living God, in New York City? 

A. Yes. 

***** 

Q. Now, did you attend at a later time a meeting in 
the home of this defendant? 18 [Italics supplied.] 

A. I did. 

From the testimony of defendant and Harper set forth above 
it is evident that the excluded testimony could not serve to 
contradict Harper since defendant was testifying to an event 
which occurred on the evening when he first made Harper’s ac¬ 
quaintance and Harper was testifying to an event which oc¬ 
curred after they had known each other for some time. It 
is submitted therefore that the court did not err in excluding 
the testimony in question since the same was incompetent, 

“Appellant testified that Harper had been in his (appellant’s) home on 
several occasions. Appellant infers that his testimony in this respect tended 
to refute Harper’s statement that he (Harper) had attended but one meet¬ 
ing at defendant’s home. While it is conceded that Harper testified con¬ 
cerning but one “meeting” at the Home of defendant, at no place in the 
record was Harper specifically asked nor did he state that he had been in 
defendant’s home but once. 
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irrelevant, and immaterial. As respects appellant's contention 
that the court excluded such testimony because of the presence 
of Negroes on the jury, see post p. 60. 

2. The court did not improperlj' limit cross-examination of Drew. Appel¬ 
lant’s characterization of Drew as an “agent provocateur” is unwarranted 
on the evidence. [In answer to appellant’s Point III (2)] 

The cross-examination of witnesses and the method, conduct, 
character, scope, range, extent, and limitations of such cross- 
examination are within the trial court’s discretion, which will 
not be interfered with in the absence of abuse thereof. (See 
3 Wharton, Criminal Evidence (11th ed. 1935) at page 2167.) 
It is submitted that the record herein demonstrates no abuse of 
discretion in this respect throughout the trial. 

Appellant urges that he was unjustly limited in cross-exam¬ 
ining the witness Drew concerning the latter’s activities in 
organizing a branch of the National Negro Congress and asserts 
(Br. 59) that the purpose of his proposed cross-examination 
was to attack Drew’s credibility by establishing that Drew, in 
the role of a “police spy,” created a subversive organization 
(National Negro Congress), became the head of it, solicited 
members for it, and then reported them to the police “in a 
typical fashion of an agent provocateur” That appellant was 
not unduly limited in this respect is apparent in the fact that 
Drew’s role as a detective and under-cover agent was already 
before the jury and appellant was not prohibited from estab¬ 
lishing on cross-examination that Drew organized, headed, 
and solicited members for the National Negro Congress. Drew 
testified on cross-examination as follows (Joint App. 123): 

Q. Did you organize or help to organize a branch of 
the National Negro Congress in New York? 

A. I did, sir. 

Q. And who, if anyone, helped you organize that 
branch? 

A. Louis Harper, George Smith, Beatrice Smith, 
Harry Palmer. 

Q. And what date was that that you organized that 
branch? 

A. I don’t know the exact date, sir. 
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Q. Will you give me approximately the date? 

A. I think it was around September of 1940. 

Q. And were you one of the original organizers? 

A. Of the East Side Council; yes. 

Q. Of the National Colored Congress? 

A. Of the East Side Council; yes. 

Q. Of that branch? 

A. Yes. 

Q. Did you solicit memberships for that Congress? 

A. I did. 

Q. And did you solicit that membership from the area 
around in the East Side; the lower East Side? 

A. I did. 

Appellant urges further (Br. 57) that he was unduly limited 
in cross-examining Drew for the purpose of showing “first a 
contradiction between Harper’s testimony that he had ceased 
to be a Communist in 193S and the testimony that Drew would 
give that Harper was a Communist thereafter.” 

Harper testified that although he had ceased to be a member 
of the Communist Party in 193S he had since that time con¬ 
tinued to attend meetings of the Communist Party (Joint App. 
73, 7S). The Record demonstrates that appellant was not un¬ 
duly limited in cross-examining Drew concerning whether or 
not Harper was a Communist. (Joint App. 127, 12S): 

Q. Now, in 1940, what communistic activities did 
Harper join with you, just generally? 

A. None that I know of. 

Q. In 1941 what communistic activities or meetings 
did Harper join in with you, to your knowledge? 

A. I don’t recall any, sir. 

Q. In 1940 and 1941, was Harper a member of the 
Communist Party? 

A. I don’t know that, sir. 

* * * t t 

Q. Did you, on May 28. make an oral or written state¬ 
ment to the effect that “Harper and I are responsible to 
the C. P. for development”? 

The Witness. Yes, sir; I did, sir. 
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Q. And did you, on the same date, make a written or 
an oral statement that Harper outlined the role of the 
Party in connection with the Congress? 

A. Yes, sir. 

Q. By the way, when you use the initials, “C. P.,” you 
mean Communist Party? 

A. I do. 

The court is alleged to have erred in preventing appellant 
from cross-examining Drew on the subject of whether or not 
Drew “was out always to help his people” (Br. 59). The Rec¬ 
ord demonstrates that defense counsel was restrained by the 
court because the proposed line of cross-examination was 
grounded upon a misinterpretation of the Record by defense 
counsel (Joint App. 124): 

Mr. Ford. The second phase of it is that he testified 
on the stand yesterday that after giving his history and 
his schooling, this witness on direct, he said he always 
had his people -. [Italics supplied.] 

The Court (interposing). Who, this witness? 

Mr. Ford. Yes. sir. 

The Court. I don’t recall that. 

Mr. Kelley. And I don’t recall that either. 

Mr. Ford. Well, it is on that basis that I am saying 
that. I may be wrong. 

The Court. Yes. That isn’t my recollection. 

Mr. Ford. But because I believe that will show 
that- 

The Court (interposing). I will deny that part of it 
at this time, sir. 

Drew made no statement of the kind attributed to him by 
defense counsel in the course of his testimony as to his history 
and schooling. The only place in the Record where a state¬ 
ment of that character appears is in Drew’s account of a con¬ 
versation between himself and defendant on an occasion when 
they were both engaged in folding literature and pamphlets 
in the office of the Communist Party Section Headquarters. 
In this respect Drew’ testified (Joint App. 105): 

* * * Then the defendant asked me how I hap¬ 

pened to join the Communist Party. I told him that 
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being a Negro, southern-born. I was against discrimina- 
tion, and so forth, and that I wanted to help my people 
as well as all minorities. [Italics supplied.] 

The proposed line of cross-examination in this connection, 
as indicated at the bench by defense counsel, was patently 
based on the latter’s faulty understanding that Drew, in con¬ 
nection with an account of his history and schooling, had testi¬ 
fied before the jury that “he was always out to help his people,” 
when obviously that was not the fact. It is apparent that it 
was because of defense counsel’s misinterpretation of the Rec¬ 
ord that the court ruled “I will deny that part of it at this time, 
sir” (Joint App. 124, 126). It is of importance to note that 
during the bench conference in question the court stated to 
defense counsel that he would be permitted “to go into any¬ 
thing which was brought out on any of these occasions as to 
which there is testimony (Joint App. 125). It is clear that 
defense counsel in view of his misinterpretation of the Record 
was not proposing to go into the meeting at Communist Party 
Headquarters during the course of which Drew made the state¬ 
ment to the defendant that he was always out to help his people 
but, on the contrary, proposed to frame his cross-examination 
upon the faulty assumption that the witness had made that 
statement affirmatively to the jury. 

It has thus been shown (1) that evidence was before the jury 
establishing that Drew’s role throughout 1941-1942 was that of 
a detective and under-cover agent in the employ of the New 
York Police Department, and (2) that appellant icas not pre¬ 
vented from demonstrating to the jury, had he so desired, that 
Drew personally organized a Branch of the National Negro 
Congress and solicited others to join it, since appellant did 
cross-examine as to these matters and because said matters 
were already admitted in the course of Drew’s direct exam¬ 
ination. There is no merit, therefore, to appellant’s conten¬ 
tion that the jury did not have such matters before it (Br. 64) 
assuming, arguendo, that such matters would, in fact, consti¬ 
tute “misconduct” tending to discredit the witness. To the 
effect that Drew’s activities in the National Negro Congress 
would not constitute misconduct serving to impeach or dis¬ 
credit, see post p. 66. 
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Appellant’s characterization of Drew as an “agent provoca¬ 
teur” is unwarranted. See Webster’s New International Dic¬ 
tionary (2d ed., unabridged, 1939) page 48: 

agent provocateur —One employed to associate himself 
with members of a group, such as a trade-union or a 
political party, and by pretended sympathy with their 
aims, to lead them to commit overt illegal or harmful 
acts, esp. so that they may be apprehended and pun¬ 
ished. [Italics supplied.] 

As stated elsewhere herein (post p. 66) since activities relat¬ 
ing to the formation of an East Side Branch of the National 
Negro Congress, the conduct of its affairs, and its dealings with 
members of the Communist Party and other organizations were 
lawful in every respect, such activities did not constitute mis¬ 
conduct. It follows, therefore, that such activities did not con¬ 
stitute a basis for impeachment and proof thereof for that pur¬ 
pose would not have been admissible either as to Drew, Harper, 
the defendant, or any other person mentioned in the testi¬ 
mony in that connection. (See, also, footnote, infra, p. 66.) 

Appellant asserts that there was a contradiction in Drew’s 
testimony and a discrepancy between the testimony of Harper 
and Drew concerning whether Harper was or was not a member 
of the Communist Party in 1940 and 1941. Appellant (Br. 
61) points to Drew’s testimony that Harper in 1940 and 1941 
had engaged in no Communist Party activities or meetings 
so far as he (Drew) recalled and that he did not know that 
Harper was a member of the Communist Party in 1940 and 
1941, and notes that later in his testimony Drew admitted that 
he had on numerous occasions in 1940 and 1941 made reports 
and statements characterizing Harper as a “Comrade”; that 
he and Harper were responsible to the Communist Party and 
that Harper outlined the role of the Communist Party in con¬ 
nection with the National Negro Congress.™ 

’•Appellant states (Br. 61) that “Harper had testified unequivocally 
that he had ceased to he a member of the Communist Party in 11)38.” 
Harper’s testimony was equivocal at least in the sense that he also testi¬ 
fied that since 11)38 he attended meetings of the Communist Party. Ap¬ 
pellant’s further statement at the foot of page 61 of his Brief that “Drew 
admitted * * * that Harper was a member of the Communist Party, 

Sixth Assembly District,” is absolutely untrue. At pages 127, 128, of the 
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Appellant argues (Br. 61, 62) that: 

If his [Drew’s] testimony as to Harper was inaccurate, 
was it also inaccurate as to defendant ? If he had re¬ 
ported Harper as a Communist attending Communist 
Party activities in 1940 and 1941, when he did not know 
that Harper was a member of the Communist Party 
and could not recall that he had engaged in Communist 
Party meetings, did he also report defendant as such 
member and engaging in such meetings and activities, 
when the basis of his testimony as to defendant was the 
same as to Harper ? 

Appellant's argument, quoted above, is grounded on the sup¬ 
position that Drew and defendant were in fact associated dur¬ 
ing 1940 and 1941 in certain of the activities covered by Drew’s 
testimony and suggests that Drew was ignorant, mistaken, or 
biased in testifying that defendant was a member of the Com¬ 
munist Party. The questions thus posed by appellant to this 
Court, grounded as they are upon that supposition, are wholly 
beside the point, since, on the basis of defendant’s own testi¬ 
mony—if believed— that he had never even seen Drew prior 
to the trial, the jury would have had to disbelieve Drew’s 
testimony, not in part, but in its entirety. Appellant’s con¬ 
tention that in limiting his cross-examination of Drew the 
court’s ruling was “conditioned” by the presence of Negroes 
on the jury is refuted later herein at pages 60-65. 

Concerning Drew’s activities in the National Negro Congress 
and appellant’s contention that the court unduly restricted 
appellant’s cross-examination in this respect, appellant argues 
(Br. 60): 

What other damaging admissions on the same score 
might have been obtained, as the cross-examination 
developed it is impossible to say * * *. 

Assuming, arguendo, that defendant, had been permitted an 
unrestricted latitude in cross-examining Drew and that de- 

Joint Appendix, cited in this connection in Appellant’s Brief (p. Gl) the 
testimony discloses that, contrary to appellant’s representation, Drew, when 
asked. “In 1940 and 1941 was Harper a member of the Communist Party?” 
answered, "I don’t know that, sir.” 
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fendant could thereby have elicited testimony discrediting 
the witnesses, and, assuming further that on the basis of such 
discrediting testimony the jury did disbelieve the testimony 
of Drew in its entirety, there is nonetheless ample evidence in 
this record (independent of the testimony of Drew, Harper 
or Hewitt) to fully support the conviction on Counts III and 
/V. 20 

Appellee thus submits that appellant was not unduly limited 
in his cross-examination of Drew and contends that, even 
though the contrary were true, conviction must stand under 
Counts III and IV. 

3. The court did not unjustly limit cross-examination of Drew and Harper 
with respect to matters relating to the National Negro Congress. [In 
answer to appellant’s Point III (3)] 

Appellant contends that the court committed error in refus¬ 
ing to permit defense counsel, in the course of Harper’s cross- 
examination, to establish the objects and purposes of the Na¬ 
tional Negro Congress. At page 64 of the Brief, appellant 
states, “ * * * Harper and Drew were permitted on direct 

examination to testify adversely to defendant with respect to 
defendant’s activities in the National Negro Congress.” 
[Italics supplied.] 

To say that defendant was active in the National Negro 
Congress is inaccurate. There is no testimony whatsoever that 
defendant was ever a member or representative of the National 
Negro Congress. On the contrary, the evidence demonstrates 
that in all of his contacts with the National Negro Congress 
and its members, defendant acted as a representative of the 
Communist Party. 

20 See Joint Appendix 220-230 wherein defendant admitted having circu¬ 
lated and solicited signatures to three official petitions (Government’s Exhib¬ 
its 34a. 34b, and 34c) for the nomination of Earl Browder on the Communist 
Party ticket as a candidate for representative in Congress at an election 
to be held on February 6, 1940. Count III charges that defendant, on July 
29, 1942, falsely stated and represented to agents of the Federal Bureau 
of Investigation that he had never contributed any services to the Com¬ 
munist Party. Count IV charges that the defendant, on the same date, 
falsely stated and represented to agents of the F. B. I. that he had never 
participated in any of the activities of the Communist Party. 
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The reason behind appellant’s effort to have it appear that 
defendant’s activities in 1940-1941 were carried on as a member 
and representative of the National Negro Congress is all too 
plain. Proof that defendant acted as a member and representa¬ 
tive of the National Negro Congress rather than as a member 
and representative of the Communist Party is indispensable to 
the very premise upon which appellant’s point rests. Since 
such proof does not, in fact, exist, appellant’s premise is 
untenable. 

Appellant further recites at page 65 of the Brief that on 
Harper’s cross-examination he was asked to state the objects 
of the National Negro Congress, whereupon, the court inter¬ 
rupted. Appellant proceeds at that point to quote extracts 
from the colloquy which occurred at the bench following inter¬ 
ruption by the Court. Appellant has omitted a most significant 
portion of that colloquy. At page 65 of the Brief appellant 
reports the same as follows: 

The Court. Why are we interested in this National 
Negro Congress? * * * We are not concerned with 
that at all, sir. * * * [Italics supplied.] 

That portion of the colloquy—as it actually occurred—was as 
follows (Joint App. SO): 

The Court. Why are we interested in this National 
Negro Congress? 

Mr. Ford. No. What I asked him was the objects of 
it, but he is telling how it was organized, which is dif¬ 
ferent from what I asked him. 

The Court. We are not concerned with that at all, sir. 
* * * [Italics supplied.] 

It is thus evident that the court did not indicate that matters 
relating to the National Negro Congress were not to be touched 
upon at all, as would seem to be the case according to appel¬ 
lant’s brief, but indicated only that the objects of the National 
Negro Congress were irrelevant and immaterial. This evi¬ 
dently unseen distinction effectively spells out the entire fal¬ 
lacy of appellant’s reasoning under the point in question. The 
solicitation of testimony from Harper concerning the objects 
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of the National Negro Congress was not only subject to the 
objection that Harper’s testimony did not constitute the best 
evidence of the fact but, more important, such evidence would 
not tend to prove or disprove any of the issues in the case. 

The further statement is made by appellant (Br. 66) that, 

On Drew’s cross-examination, he was asked, as noted 
above (p. 57), about his connection with the National 
Negro Congress. One of the grounds for pursuing the 
proposed line of cross-examination, as stated by defend¬ 
ant’s counsel, was to develop under the heading of the 
National Negro Congress all phases of the testimony of 
Drew, * * *. [Italics supplied.] 

The fact that, when restrained by the court, it was within 
defense counsel’s mind to “develop under the heading of the 
National Negro Congress all phases of the testimony of Drew,” 
is not a just basis upon which to charge the court with a series 
of errors for excluding matters of evidence not specifically pre¬ 
sented, where the court indicated only that it would not permit 
counsel to develop the general purposes and objects of the - 
National Negro Congress. The observations actually made 
by the court in this connection do not warrant appellant’s 
conclusion that defense counsel was thus estopped from ques¬ 
tioning Drew with respect to any matters connected with the 
National Negro Congress. In fact defense counsel did ques¬ 
tion Drew concerning his activities and associates in organizing 
a branch of the National Negro Congress; the date and place 
of such activities and the fact that Drew solicited members for 
said organization (Joint App. 123). 

If the testimony adduced by the government in this case 
were limited to instances of defendant’s dealings with the Na¬ 
tional Negro Congress, appellant’s argument respecting the 
court’s refusal to permit cross-examination as to the objects 
of that organization might be appropriate. The record is so 
replete, however, with evidence of defendant’s Communist 
Party membership and activities—completely disconnected 
from the National Negro Congress—that the suggestion of 
prejudicial error is wholly unpersuasive. 


765497—47 


■5 










60 


IX 


Appellant’s rights under the fifth and sixth amendments to 
the Constitution were not contravened. The trial court 
did not exclude evidence relating to Negroes because of the 
presence of Negroes on the jury [in answer to appellant’s 
point IV] 

Appellant reiterates the contention that the trial court ex¬ 
cluded evidence relating to Negroes solely because of the pres¬ 
ence of nine Negroes on the jury and urges that defendant’s 
constitutional rights under the Fifth and Sixth Amendments 
were thereby violated. The initial contention was adverted 
to earlier herein (p. 47). 

In developing this point appellant argues (Br. 6S) that the 
trial court improperly excluded evidence relating to “the de¬ 
fendant’s activities on behalf of Negroes.” The evidence which 
appellant sought to admit in that respect was clearly incom¬ 
petent, irrelevant, and immaterial. Proof of the defendant’s 
good works, whether on behalf of Negroes or any other race 
or group, was collateral to the issues of the case. As stated 
in 1 Wharton, Criminal Evidence (11th ed. 1935) at page 
271, in condemnation of the receipt of collateral evidence “The 
reason is that such evidence tends to draw away the minds 
of the jurors from the point in issue, and to incite prejudice 
and mislead them.” The situation would have been the same 
here had there been no Negroes on the jury. To have permit¬ 
ted defendant to testify concerning his benevolence with re¬ 
spect to Negroes, being collateral to the issue?, would have 
tended to engender sympathy and would have been prejudicial 
in the case of an all-white jury. It is true that in one of the 
eleven specifications of falsity set forth in Count III of the 
indictment herein it was averred that defendant had coun¬ 
seled and instructed Communist Party members “to sow re¬ 
sentment and discontent among Negroes by agitating the ques¬ 
tion of racial discrimination, to the end that members for said 
Party might thus be recruited.” It is plain, however, that in 
this respect defendant was charged with a specific act and not 
a state of mind. Defendant’s attitude toward Negroes, be- 
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nevolent or otherwise, was not an issue in the case. If it be 
said, by virtue of the specific charge in the indictment set forth 
above, that defendant’s character was in issue, insofar as it 
might reflect a worthy or unworthy attitude toward Negroes, 
it is sufficient to reply that defendant offered no witness to tes¬ 
tify in this respect. 21 

At pages 6S-70 of the Brief, appellant contends: 

(a) That the constitutional guarantee of an impar¬ 
tial trial by jury requires the selection of a “representa¬ 
tive” jury without exclusion because of race, color, 
economic status or sex and, that once properly selected, 
the jury must be treated throughout as a “representa¬ 
tive” jury; and 

(b) That, as a matter of constitutional law, the trial 
court should have asked itself: “Would the evidence in 
question create ‘sympathy’ or ‘prejudice’ in the minds 
of any ‘representative’ jury, sufficient to outweigh the 
reasons for its admissibility?” 

All this is merely to say that a court must not permit the 
racial make-up, economic status or sex of the jury to govern 
or affect its rulings on the admission or rejection of evidence. 
With the proposition so stated, the government could take no 
issue. 

Appellant’s argument in relation to that proposition, how¬ 
ever, is based in its entirety upon an unwarranted and irrele¬ 
vant conclusion. Appellant seeks to demonstrate error upon 
his own concept of the basis underlying the court’s ruling, 
categorically concluding that the evidence was excluded be¬ 
cause of the presence of Negroes on the jury. That appellant’s 
conclusion is unwarranted is manifest from a factual stand¬ 
point. It is irrelevant as a matter of law. On direct examina¬ 
tion, defendant was asked how he happened to recall that Har¬ 
per was at his house on the occasion when he and Harper just 
met. Defendant, in the course of an extensive and unresponsive 
answer stated, “The specific thing that recalled it to me was 

"And it is indeed doubtful that character evidence of that nature, if 
offered, would be admissible in any case. 
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that there had been an accident—incident—at that time around 
the East Side of which there must be a record in the police files, 
concerning the beating up of two Negroes; two Negroes and a 
scout car were involved * * At this precise juncture 

the court interrupted * * * 

The Court. Just a minute, sir. We are not interested 
in that. 

Mr. Ford. I am now establishing the fact of how he 
happens to recall back seven years ago of this meeting 
and the meeting with Harper at his house. 

The Court. Yes, sir, and it could have other pur¬ 
poses, Mr. Ford. Suppose you come to the bench. 

Mr. Ford. All right. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice as fol¬ 
lows :) 

The Court. I do not think we are interested in an 
outbreak here about the Secretary of State and the FBI, 
sir. We do not want that to occur again.” 

Mr. Ford. No, and I do not think this will be one of 
those occasions, your Honor. 

The Court. I believe this will lead right up to an at¬ 
tempted prejudice. I am not charging you with that, 
however. 

Please do not misunderstand me, Mr. Ford, but he 
very significantly makes use of those things. 

Mr. Ford. Well, your Honor, would you say that the 
Government is making use of it when one of the Govern¬ 
ment’s witnesses took the stand and said that Marzani 
advocated and fomented the colored situation? 

They have testified to it. 

The Court. That is a fact. 

Mr. Ford. He is stating this is a fact. 

The Court. I misunderstood what you said, appar¬ 
ently. 

Mr. Ford. The Government witness, on this racial 
business, has testified that Marzani fomented and agi¬ 
tated discontent among the Negroes. 


22 (See Joint App. 177.) 
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The Court. Let me ask you the purpose of this, then, 
sir. 

Mr. Ford. The purpose of this is to identify it, and 
then I am going to have him recall what occurred when 
Mr. Harper was there. 

The Court. Are you going to fix the date? 

Mr. Ford. Oh, ves. He has fixed it as late in 1940. 

Mr. Kelley. We are talking about recruitment of 
Negroes in the Party. 

This is an isolated instance, and studiously will result 
in prejudice to the jury. 

It does not tend to refute what he may have done 
in the interest of recruiting party members. The mere 
fact that he might have been appalled at somebody 
being beat up. it does not disprove it, your Honor. 
(Joint App. 186, 187.) 

From the foregoing it is plain that defense counsel sought to 
introduce evidence concerning the details of a collateral in¬ 
cident involving two Negroes and a scout car, and attempted 
to justify the introduction of such evidence by representing 
to the court that “one of the government’s witnesses took the 
stand and said that Marzani advocated and fomented the 
colored situation. They have testified to it.” There was no 
such testimony. 

If the propriety of the reasoning underlying the court’s rul¬ 
ing as well as the ruling itself , is within the scope of this court’s 
reviewing powers, it is important to note, in the above colloquy, 
both the basis and the sequence of the objections upon which 
the court ruled. Counsel for the government first objected 
that the incident in question, involving the two Negroes and a 
scout car. was “an isolated instance,” and that “it does not re¬ 
jute what he may have done in the interest of recruiting Party 
members.” [Italics supplied.] Only after thus objecting to 
the collateral aspect of such evidence did counsel urge that it 
would also result in prejudice. The sequence of the Govern¬ 
ment’s objections is significant in view of appellant’s unjustified 
assertion that the trial court’s ruling was grounded solely upon 
a conception of prejudice in relation to the presence of Negroes 
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on the jury. In the absence of evidence in the record to the 
contrary, it is to be presumed that the trial court considered 
and ruled upon the objections in the order in which they were 
made. The record affords appellant no basis upon which to 
assert that the court ignored the collateral nature of the evi¬ 
dence which appellant sought to introduce. 

Unless clairvoyant, appellant is presumptuous in stating, 
“We do object to the standard employed by the Trial Court 
in this case to determine whether the evidence in question 
would create ‘sympathy’ or ‘prejudice,’ ” and in undertaking 
to relate what the court “asked itself’ ’as well as what the court 
“should have asked itself.” 

Appellee has searched appellant’s brief in vain seeking some 
specific citation to the record which demonstrates that the 
court below adopted some objectionable “standard” in exclud¬ 
ing this evidence. On the one hand appellant says, “We have 
no quarrel with the right of the Trial Court to determine 
whether evidence should be excluded as creating ‘sympathy’ or 
‘prejudice.’ ” On the other hand appellant complains that the 
court repeatedly cited “its desire to avoid ‘sympathy’ or ‘preju¬ 
dice’” (Br. 69). This obvious inconsistency serves only to 
enhance the difficulty encountered in an attempt to compre¬ 
hend the factual basis behind appellant’s argument that the 
court employed some objectionable “standard” in ruling on the 
evidence in question. 

In support of its view that appellant’s contention in this 
respect is irrelevant, appellee maintains that to approach the 
matter from the standpoint of whether or not the basis, or the 
reasoning, underlying the court’s ruling was sound or unsound, 
is improper as a matter of law. In an appellate court the mat¬ 
ter for determination is whether or not, on the entire record, 
the ruling itself was sound in the sense of being supported by 
the weight of authority. 

See Helvering v. Gowran, 302 U. S. 238, 245 (1937), which 
holds: 

In the review of judicial proceedings the rule is settled 
that if the decision below is correct, it must be affirmed, 
although the lower court relied upon a wrong ground 
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or gave a wrong reason. Frey & Son v. Cudahy Packing 
Co., 256 U. S. 208; United States v. American Ry. Ex¬ 
press Co., 265 U. S. 425; United States v. Holt State 
Bank, 270 U. S. 49, 56; Langnes v. Green, 282 XJ. S. 
531; Stelos Co. v. Hosiery Motor-Mend Corp., 295 U. S. 
237, 239; cf. United States v. Williams, 27S U. S. 255. 

As respects the evidence under discussion the court, in one 
sense, may have justifiably given a measure of consideration 
to the fact that there were Negroes on the jury. The merit in 
the government’s objection that the evidence was collateral, 
self-serving and therefore prejudicial, being obvious—it would 
have been no more than- natural for the court to have consid¬ 
ered how much greater that prejudice would be, with Negroes 
on the jury, in view of the very nature of the evidence sought 
to be introduced by appellant concerning his activities “on 
behalf of” that race. 

Appellant states (Br. 6S) that: 

With nine Negroes sitting in the jury box and Govern¬ 
ment counsel arguing that “there could be no- fair trial 
before this jury * * *”'*-’ 3 and suggesting the neces¬ 

sity of a Government motion for a mistrial, the Trial 
Court excluded the evidence. * * *. 

Government counsel did not suggest the necessity of a mis¬ 
trial. After objecting that defendant was seeking to intro¬ 
duce evidence that was collateral, government counsel did ex¬ 
press the view that such evidence contained elements which 
counsel considered highly prejudicial and observed that if it 
persisted the government would have no course, in the inter¬ 
ests of justice, but to move for a mistrial. To this statement 
the court replied, “We’ll come to that when we reach it” (Joint 
App. 189). The entire colloquy took place during the course 
of a bench conference and not within the hearing of the jury, 
as is implied by the language of appellant’s brief. 

“Appellant significantly omits a portion of the remark made by gov¬ 
ernment counsel on the occasion referred to. What counsel actually said 
was: “There could be no fair trial before this jury if you go into the beat¬ 
ings * * *" (Joint App. 188). 
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In further development of this point appellant argues that 
the trial court unjustly thwarted defendant’s efforts to im¬ 
peach the witness Drew, a Negro, “by showing misconduct in¬ 
volving Negroes.” The evidence thus referred to by appel¬ 
lant would not constitute misconduct tending to impeach. 
There was nothing unlawful in Drew's activities relating to 
the National Negro Congress. There was nothing unlawful in 
defendant’s activities relating to the National Negro Congress. 
Indeed, as respects the defendant, there was nothing unlawful 
in his being a member of the Communist Party or attending its 
meetings or performing services in its behalf, nor was the in¬ 
stant prosecution grounded upon the theory that defendant’s 
activities in relation to the National Negro Congress or his 
membership or activities in the Communist Party constituted 
misconduct. In the instant case, proof of defendant’s activi¬ 
ties was introduced solely to establish the falsity of his repre¬ 
sentations to government agents in 1942, 1943, and 1946. In 
establishing that proof, testimony concerning certain members 
of the National Negro Congress and certain meetings spon¬ 
sored by the National Negro Congress, while incidental to the 
basic issue, was relevant and material, and was inextricably 
tied in to defendant’s general course of conduct during 1940 
and 1941 from which the falsity of defendant’s statements was 
established. Since activities relating to the formation of an 
East Side Branch of the National Negro Congress, the conduct 
of its affairs, and its dealings with members of the Communist 
Party and other organizations, were lawful in every respect, 
such activities did not constitute misconduct. It follows, there¬ 
fore, that such activities did not constitute a basis for im¬ 
peachment and proof thereof for that purpose would not have 
been admissible either as to Drew, Harper, the defendant or 
any other person mentioned in the testimony in that connec¬ 
tion. 24 


14 While such proof could be, and was, introduced against the defendant, 
it was, of course, not offered in the sense of “impeachment,*’ but as proof 
of the substantive crime. 
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X 

The trial court did not err in admitting- testimony of govern¬ 
ment witnesses that defendant "operated as a Communist/’ 
attended "Communist meetings,” and engaged in "Com¬ 
munist” activities. [In answer to appellant’s Point V] ( 

Appellant states (Br. 71) that "Guilt is personal under our 
constitutional system” and suggests that the proof adduced 
by the government served only to infer guilt by association. 
The Record not only refutes that suggestion but demonstrates 
that guilt was overwhelmingly established by direct proof of 
the personal acts and utterances of defendant charged in the 
indictment. 

The testimony of government witnesses that defendant 
"operated as a Communist,” attended "Communist meetings” 
and engaged in “Communist” activities was not inadmissible. 
Frequently the testimony of a lay witness includes opinions 
and conclusions of fact which are in no sense repugnant to the 
rules governing the admission of evidence. See 3 Wharton's 
Criminal Evidence (11th ed., 1935) 2149, which states: 

A witness is not permitted to testify as to a conclusion 
of law. Sometimes this is so far pressed as to involve 
the assumption that a witness cannot be asked as to 
conclusion of fact. The error of this assumption is clear, 
since there are few statements of fact that are not con¬ 
clusions of fact. [Italics supplied.] 

Appellant states (Br. 71, 72): 

It must be further borne in mind that defendant is 
charged only wuth having made false statements about 
activities not charged as unlawful and his association 
with Communists in lawful activities is not proof that he 
himself was a Communist. 

With this appellee agrees. Appellant argues (Br. 72) that: 

Moreover, what constitutes a Communist, a Communist 
meeting, or Communist services or activities, is usually 
a pure conclusion and, in any event, is susceptible of 
widely varying interpretations, depending on many 
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factors, including the point of view of the person making 
the accusation and the accuracy of his observations. 

To that proposition appellee responds in the language of 3 
Wharton’s Criminal Evidence (11th ed., 1935) 2153-54: 

Where any material facts are stated by the witness as 
warranting the inference that he has sufficient knowl¬ 
edge to form an opinion, it is relevant, but such conclu¬ 
sion must arise from the witness’s own personal observa¬ 
tion of the facts. 

***** 

If the opinion of a witness is a conclusion which partakes 

of the nature of fact, it may be called for. 

***** 

In other wards, when the opinion is the mere shorthand 
rendering or crystallization of the facts, then the opinion 
can be given, subject to cross-examination, as to the 
facts on which it is based. 

Appellant asserts (Br. 72, 73) that the court erred in per¬ 
mitting the witness Harper to testify: 

(a) that he attended a “Communist meeting” at 
defendant’s home in May 1941 ; 

(b) that at said meeting defendant “operated as the 
representative of the Communist Party, so far as we 
know”; and 

(c) that the meeting at the Church of the Living God 
w-as attended by Tony Whales, “a representative of the 
Communist Party in that section, rather, a person 
representing the Communist Party.” 

Appellant contends (Br. 74) that, save for the testimony noted 
in (a) and (b) and (c) above, the jury “might reasonably have 
concluded that the meetings [at defendant’s home in May 1941 
and in the Church of the Living God] were those of the Na¬ 
tional Negro Congress not of the Communist Party, and de¬ 
fendant’s statements were in behalf of the Congress rather than 
the Party.” This contention is untenable in the light of the 
Record, which clearly demonstrates that Harper’s testimony, 
noted in (a) (b) and (c) above was “a mere shorthand rendi- 


69 


tion or crystallization of the facts” to which he had earlier 
and otherwise testified, e. g., that defendant had been intro¬ 
duced to him in the latter part of 1940 as “Tony Whales” (Joint 
App. 72); that he attended a meeting of the Communist Party 
at which defendant was present 25 (Joint App. 73); that at the 
Church of the Living God, defendant, as Tony Whales, ad¬ 
dressed those present saying that “their struggles were struggles 
that the Communists were concerned with and that the Com¬ 
munists were willing to give their assistance” (Joint App. 76), 
and that, as respects the meeting in defendant’s home, in May 
1941, “present at this meeting were Louis Harper, Harry Pal¬ 
mer, Bill Easley, Negroes representing the National Negro 
Congress group. Harry Daniels, Edith, Tony Whales, a fellow 
named Mayer Zanger, a fellow named Kaplan” (Joint App. 
76). [Italics supplied.] 

If it were admitted, arguendo, that Harper’s testimony noted 
in (a) and (b) above was inadmissible, in determining whether 
or not the same was prejudicial it should be noted that the 
record, independent of Harper’s testimony, demonstrates that 
evidence was before the jury that the meeting at defendant’s 
home in May of 1941 was between representatives of the Na¬ 
tional Negro Congress and the Executive Committee of the 
Communist Party (Joint App. 116, 117) and that defendant 
was a member of the Communist Party Executive Committee 
(Joint App. 113). In view of what is said in 3 Wharton 2154, 
supra, it is of importance to note that defendant chose not to 
cross-examine Harper concerning the facts on which his testi¬ 
mony, embraced in (a), (b), and (c) above, was based. 

Appellant asserts (Br. 74) that the court erred in permitting 
the statement of Drew (that on July 23, 1940, defendant had 
spoken on the “Principles of Communism”) to stand in the 
Record over appellant’s objection. Careful examination of 
the testimony (Joint App. 96, 97), by no means demonstrates 
that the statement in question was an inadmissible conclusion. 
It is not necessarily to be presumed that the witness accounted 
for all of appellant’s remarks on that occasion and appellant 

‘‘“Appellant interposed no objection to this testimony which preceded the 
testimony complained of under (a) above. 
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chose not to cross-examine the witnesses concerning the mat¬ 
ter. Since the witness’s testimony, independent of the con¬ 
clusion, established that at the time in question, defendant, as 
an official of the Communist Party, was in the Communist 
Party Section Headquarters and was lecturing Communist 
Party recruits, it is difficult indeed to perceive wherein the 
conclusion complained of could have been prejudicial even if 
it were to be conceded that it was a mistaken one. Appellant’s 
contentions with respect to the alleged errors noted in footnote 
14 (Br. 75) are no more tenable than were the contentions which 
preceded them and which have been earlier refuted herein. 
Appellant (Br. 76) predicates error on the fact that Captain 
Gallagher, over appellant’s objection, was permitted to testify 
that the Communist Party had been attempting to induce 
Negroes to join their organization in New York City. The 
testimony of Captain Gallagher, independent of the statement 
complained of. established that he was an officer of the New 
York City Police Department for twenty-one years; that he 
was in command of the Sabotage squad and that he personally 
trained the men of that squad to infiltrate organizations which 
might be subversive (Joint App. 65). These “material facts” 
conceivably might have warranted the inference that he had 
“sufficient knowledge to form an opinion.” As in other in¬ 
stances noted above, appellant chose not to cross-examine 
Captain Gallagher concerning the basis for his statement. 

XI 

The trial court did not err in admitting Communist Party and 

other leaflets in evidence. [In answer to appellant’s 

Point VI] 

Appellant has taken the position that the pamphlets were 
inadmissible because they “imputed” to the “innocent—the be¬ 
liefs and actions of others.” In taking this position he adopted 
the language of Mr. Justice Murphy in Bridges v. Wixon, 326 
U. S. 135. Appellee is in full accord with the language of that 
decision but it has no application in this case for it assumes the 
innocence of the accused and hence a lack of any other compe¬ 
tent evidence of guilt. It may be readily conceded that if there 


71 


was no other evidence of the appellant’s affiliation "with and 
activities in the Communist Party the pamphlets would have 
little probative value and would be insufficient to sustain a con¬ 
viction on any count of the indictment. It must be borne in 
mind, however, that there was an abundance of other compe¬ 
tent and convincing evidence to prove the affiliation and activi¬ 
ties of the appellant, and the pamphlets, thus became compe¬ 
tent to show the character of activities engaged in by the Party, 
the similarity of views stated therein to those held by appellant 
as shown by other evidence and as a part of the background of 
the whole case. As the court wisely observed in the Pelley case, 
infra, “the character of every act depends upon the circum¬ 
stances in which it is done.” 

It is not contended that appellant participated in the distri¬ 
bution of the particular pamphlets to which this objection was 
interposed, or even that he necessarily knew of it. Although 
it is hardly reasonable to suppose that he, being present at the 
meetings and taking an active part in the same, did not know 
both of the distribution and of the nature of the material. The 
relevancy of the pamphlets did not depend upon his participa¬ 
tion in their distribution. He does not stand accused of dis¬ 
tributing these pamphlets but of having made false statements 
concerning his affiliation with and activities in the Communist 
Party. The pamphlets were relevant to show the character of 
the Party, the nature of activities in which it engaged, the sim¬ 
ilarity of these activities with the activities of appellant, and 
were further relevant as a part of the general background of the 
whole case. The evidence otherwise shows that appellant was 
active in the Party at the same time and at the same places 
where the pamphlets were distributed and that he made state¬ 
ments in harmony with the material so distributed, and that 
he in fact prepared and distributed other pamphlets of the 
same general character. It cannot be successfully contended 
therefore, that these particular pamphlets “imputed” to the 
“innocent” the beliefs and actions of others. A brief resume 
of the facts should suffice to demonstrate the unsoundness of 
appellant’s contention. 

The first of these pamphlets (Government’s Exhibit 33A-1) 
was distributed at a meeting at Communist Party Headquar- 
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ters. 44 Avenue “C,” New York City, on June 22,1940. Appel¬ 
lant was present and was introduced to the witness Drew, then 
a new recruit, as “Comrade Tony” and as a “National Com¬ 
mitteeman.” Appellant’s wife, under the name of Edith 
Charles, addressed the meeting and announced that the Young 
Communist League was going to stage a peace demonstration 
on lower Manhattan. The pamphlet (Government’s Exhibit 
33A-1) was entitled “Parade for Peace” and was sponsored by 
the East Side Youth Conference. It called for the defeat of 
compulsory Military Conscription. On September 3 of the 
same year, appellant spoke at a Party meeting at 44 Avenue 
“C.” He advocated the defeat of compulsory Military Con¬ 
scription and asked for a delegation to go to Congressman Ellen- 
stein’s home and protest enactment of the Conscription Bill 
then pending in Congress (Joint App. 100-101). Two days 
later, i. e., on September 5, 1940, appellant presided at an open 
rally at Avenue C and 10th Street in New York City. Appel¬ 
lant spoke from a stepladder, announcing that the meeeting 
was called by the Communist Party of the Sixth A. D. He 
stated that “now is the time to run the neighborhood to defeat 
conscription.” He urged that letters and telegrams be sent to 
Congressmen urging defeat of the Bill (Joint App. 102-103). 
From these circumstances it is clear that appellant’s utterances 
and actions, were in complete harmony with the subject matter 
and purpose of the pamphlet (Government’s Exhibit 33A-1) 
and its reception in evidence could not have imputed to the 
“innocent” the beliefs and actions of others. 

The second pamphlet (Government’s Exhibit 33A-2) was 
distributed at the same meeting (July 22,1940). It was issued 
by the New York State Young Communist League and bore 
the title “Makings of a Frame-up.” It described an alleged 
bomb plot at the Republican National Convention at Phila¬ 
delphia, and showed how enemies of the Party might attempt 
to “frame” it as the author of the alleged plot. Neither the 
pamphlet nor the views it expressed were alluded to again in 
the testimony. However it appears from the leaflet itself, that 
it was a reprint of an editorial in the Daily Worker. It was 
shown elsewhere that appellant was active in the promotion 
of the Daily Worker. At the meeting of December 9, 1940, 
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appellant reported on sales of the Daily and Sunday Worker 
and stated “we are now in competition with other branches”— 
to see who could sell the most papers (Joint App. 109-110). 

The third piece of literature (Government’s Exhibit 33A-3) 
was distributed at the same meeting (July 22, 1940). It was 
a handbill entitled, “Why was the Christian Front Given a 
Green Light?” It was issued by the National Council of Jew¬ 
ish Communists. It urged the support of Communists in the 
November elections. There was no evidence that the subject 
matter of this handbill was discussed by appellant either in 
public or in private, but he signed and circulated a nominating 
petition on behalf of Earl Browder (Government’s Exhibit 25) 
for a seat in the House of Representatives (Joint App. 218- 
220 ). 

Government’s Exhibit 33N-1 was distributed at a regular 
branch meeting of the Communist Party on December 9, 1940. 
The leaflet was sponsored by the Tompkins Square Peace 
Council and dealt with various phases of the draft law. It con¬ 
tained such questions as: “Men of the East Side, what exemp¬ 
tions can you claim under the draft law?” “Women of the 
East Side, how can you protect your families under the draft 
law?” “People of the East Side, what can you do to keep 
America at Peace?” It announced that questions on the draft 
law would be answered at a public meeting at Hennington Hall, 
214 East 2nd Street, Thursday, December 12, at 8 P. M. Ap¬ 
pellant was present at this C. P. Branch meeting and made 
a report on sales of the Daily Worker and the Sunday Worker. 
He spoke against the Smith Anti-Strike Bill then pending in 
Congress saying that it was against the principles of the Com¬ 
munist Party (Joint App. 109-110). 

(Government’s Exhibit 33N-2) was distributed at the same 
meeting on December 9, 1940. It was a pamphlet entitled 
“Are you Prepared?” It was sponsored by the American 
Peace Mobilization and contained an application blank for 
Membership in the organization. 

(Government’s Exhibit 33R-1) was a leaflet entitled “Free 
Earl Browder.” It announced three separate rallies for that 
purpose and was sponsored by the New York State Committee 
of the Communist Party. It was distributed at a meeting of 
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the Section Executive Committee at Communist Party Head¬ 
quarters on February 22, 1941. Appellant was present at this 
executive committee meeting and was in fact a member of the 
committee. The record affirmatively shows that he was in 
accord with this petition to free Earl Browder, for, he some¬ 
what delicately explained to representatives of the Civil Serv¬ 
ice Commission that he had signed the Browder nominating 
petition for the purpose of influencing the decision of the 
Supreme Court where the Browder case was then on appeal. 
He thought (he said) that Browder’s nomination for the Presi¬ 
dency might have a “substantial” effect on the appeal (Joint 
App. 250-251.) Moreover, at a later date, on September 22, 
1941, there was a meeting of the Communist Party Executive 
Committee scheduled to be held at the home of Mary Farnum. 
For one reason or another the Committee meeting was canceled 
but appellant was present and brought with him some leaflets. 
These he gave to Mary Farnum saying the comrades would 
have to distribute them and it would be her responsibility 
(Joint App. 121). One of these leaflets announced a rally to 
free Earl Browder (Government’s Exhibit 33X-3). 

Government’s Exhibit 33T-1 was a leaflet issued by the 
American Peace Mobilization and distributed at a meeting on 
March 18, 1941, at the Church of the Living God. The meet¬ 
ing was sponsored by the National Negro Congress. Appellant 
was present and was one of the speakers. The leaflet consti¬ 
tuted a call to an American People’s meeting to be held in 
New York City on April 5-6, 1941, and was addressed “To 
all Friends of Peace and Liberty.” 

There were other pamphlets or leaflets received in evidence 
to which no objection was interposed. Two of them (Govern¬ 
ment’s Exhibits 33X-1 and 33X-2) were sponsored by the “East 
Side Conference to defend America and Crush Hitler.” Ap¬ 
pellant acknowledged the authorship or at least the respon¬ 
sibility for them (Joint App. 22S-229). Indeed it was shown 
that he was Executive Secretary of this “East Side Confer¬ 
ence”; that he held such office on September 22, 1941, and 
perhaps as early as August 12, 1941 (Joint App. 207). 

All of this material served to show what has been commonly 
called the Communist “Party line.” Appellant admitted that 
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he knew the meaning of the term and that he w’as aware of 
the change in the “Party line” after June 22, 1941 (Joint App. 
217-218). It will be recalled that Germany attacked Russia 
on June 22, 1941. The whole record, including the exhibits 
treated under this point, shows a close adherence by appellant 
to the “Party line” and the exhibits thus were relevant to the 
issues of the case. 

It is accordingly the contention of the government that there 
was no error in the admission of these pamphlets, that most 
of them were shown, affirmatively, to reflect the views of ap¬ 
pellant and that as a whole they formed a part of the back¬ 
ground of the case. Hence there was no duty on the part of 
the court to charge the jury on appellant’s “guilt by associa¬ 
tion” theoryA similar situation existed in the Heine case, 
supra. The circumstances and principles in that case w’ere so 
identical with those here involved, that appellee deems it worth 
while to quote from the decision: 

Other objections raised by defendant are inconsequential. 
Those to the remainder of the charge are totally with¬ 
out foundation, for the trial judge was most circumspect 
in presenting all the issues and warning the jury against 
taking matters for granted. Evidence consisting of 
Nazi Party forms, cards, invitations, dues receipts,- 
membership books, which were identified by Illian, was 
properly admitted. In order to prove that defendant 
was a member of the Nazi Party in the United States, 
the prosecution clearly had to establish the background 
of its existence and mode of operation as a political 
organization in this country. Likewise, there was no 
error in admitting items taken from defendant’s home, 
such as Nazi literature, pins for making contributions 
“to the Winter Relief or some other charity in which 
the Nazi Party was interested,” and the like. These 

"Note appellant’s request to charge as respects pamphlets (Joint App. 
242) : “Five, if the jury believes from the evidence that the defendant partici¬ 
pated in meetings of the National Negro Congress, and the East Side Con¬ 
ference to Defend America—Crush Hitler, and spoke thereat, and dis¬ 
tributed leaflets thereat, they munt find him not guilty ” [italics suppliedl 
and the trial court’s comment thereon (Joint App. 243). 

705497—47 - 6 
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went to establish the background from which defend¬ 
ant’s knowledge and willfulness might be judged. Cit¬ 
ing with approval United States v. Molzahn, 135 F. (2d) 
92. 97, cert, denied, 319 U. S. 774, and the Pelley case, 
infra. 

And in United States v. Pelley, 132 F. (2d) 170, ISO, cert. den. 
318 U. S. 763, the court states: 

* * * Also objected to was the evidence concern¬ 
ing the decidedly pro-Axis proclivities of Pelley prior 
to the declaration of war, particularly as manifested 
in the “Silver Shirts” organization, and his candidacy 
for President on the Christian Party. 

We have no doubt as to the admissibility of all this 
evidence, if only to show the background from which 
the intent might be better judged. While we do not 
believe the utterances to have even a glimmer of am¬ 
biguity which might redeem their obvious connotation, 
still it is not amiss, in a trial before the jury, to bring 
home to them the real and undoubted intent of the 
maker of their pronouncements and his wilfullness in 
making them. Moreover, they are admissible because 
“The character of every act depends upon the circum¬ 
stances in which it is done. * * * ” 

If, however, some or all of this material should be held irrele¬ 
vant, it still would not present grounds for reversal. The 
documents were, in themselves, innocuous and contained noth¬ 
ing that could in any wise prejudice the rights of a defendant 
in a trial for making false statements. Before appellant could 
prevail in his argument against “imputing” to the “innocent 
the beliefs and actions of others” it would, appellee submits, be 
necessary for him to show that the material itself contained 
damaging and prejudicial matter and that it was out of har¬ 
mony with his own utterances and actions.” Otherwise there 
could be no prejudice to his rights, and hence, no grounds for 
a reversal of the case in the admission of this evidence. 


77 


CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below should be affirmed. 

George Morris Fay, 

United States Attorney. 
John M. Kelley, Jr., 

Special Assistant to the Attorney General. 
Rosalie M. Moynahan, 
Attorney, Department of Justice. 
Leo A. Roth, 

Attorney, Department of Justice. 




APPELLEE’S APPENDIX 


In accordance with Rule 17 (e) (3) of General Rules of 
United States Court of Appeals, District of Columbia, Appellee 
sets out only such statutes, legislative material, rules, anid 
miscellaneous matters pertinent to the argument as were not 
included in Appendix A to appellant’s brief (pp. Sl-99). 

1. Statutes Involved 

Second World War Suspension oj Statute oj Limitations 
(H. R. 6484, 77th Congress, 2nd Session) 

Act of August 24,1942, c. 555 (56 Stat. 747) U. S. C. Title 18, 
section 590 (a): 

AN ACT To suspend temporarily the running of statute of limitations 
applicable to certain offenses 

Be it enacted by the Senate and House oj Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That the running of any existing statute of limita¬ 
tions applicable to offenses involving the defrauding or 
attempts to defraud the United States or any agency 
thereof, whether by conspiracy or not, and in any man¬ 
ner, and now indictable under any existing statutes, shall 
be suspended until June 30, 1945, or until such earlier 
time as the Congress by concurrent resolution, or the 
President, may designate. This Act shall apply to acts, 
offenses, or transactions where the existing statute of 
limitations has not yet fully run, but it shall not apply 
to acts, offenses, or transactions which are already barred 
by the provisions of existing laws. 

Sec. 2. That this Act shall be in force and effect from 
and after the date of its passage. 

Approved August 24, 1942. 

(78) 
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Contract Settlement Act of 1944 

(S. 1718, 78th Congress, 2nd Session)- 

Act of July 1, 1944, c. 358 (58 Stat. 649.667), U. S. C. Title 
18, section 590 (a): 

AN ACT To provide for the settlement of claims arising from 
terminated war contracts, and for other purposes 


PRESERVATION OF RECORDS; PROSECUTION OF FRAUD 

Sec. 19. * * * 

(b) The first section of the Act of August 24, 1942 
(56 Stat. 747; title IS, U. S. C., Supp. II, sec. 590a), 
is amended to read as follows: 

“The running of any existing statute of limitations 
applicable to any offense against the laws of the United 
States (1) involving defrauding or attempts to defraud 
the United States or any agency thereof whether by con¬ 
spiracy or not, and in any manner, or (2) committed in 
connection with the negotiation, procurement, award, 
performance, payment for, interim financing, cancella¬ 
tion or other termination or settlement of any contract, 
subcontract, or purchase order which is connected with 
or related to the prosecution of the present war, or with 
any disposition of termination inventory by any war 
contractor or Government agency, shall be suspended 
until three years after the termination of hostilities in 
the present war as proclaimed by the President or by a 
concurrent resolution of the two Houses of Congress. 
This section shall apply to acts, offenses, or transactions 
where the'existing statute of limitations has not yet 
fully run, but it shall not apply to acts, offenses, or trans¬ 
actions which are already barred by provisions of exist¬ 
ing law.” 

***** 

(e) It shall be unlawful for any person employed in 
any Government agency, including commissioned offi¬ 
cers assigned to duty in such agency, during the period 
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such person is engaged in such employment or service, 
to prosecute, or to act as counsel, attorney, or agent for 
prosecuting, any claim against the United States, or for 
any such person within two years after the time when 
such employment or service has ceased, to prosecute, 
or to act as counsel, attorney, or agent for prosecuting, 
any claim against the United States involving any sub¬ 
ject matter directly connected with which such person 
was so employed or performed duty. Any person vio¬ 
lating any provision of this subsection shall be fined not 
more than 810,000 or imprisoned for not more than one 
year, or both. 

Surplus Property Act of 1944 
(H. R. 5125, 7Sth Congress, 2nd Session) 

Act of October 3,1944, c. 479 (58 Stat. 765, 781), U. S. C. A., 
Title 50 App., sec. 1611 et seq.: 

AN ACT To aid the reconversion from a war to ?i peace economy 
through the distribution of Government surplus property and to 
establish a Surplus Property Board to effectuate the same, and for 
other purposes 

***** 

REPORTS TO CONGRESS 

Sec. 24. Within three months after the enactment 
of this Act, and thereafter in January, April, July, and 
October of each year, the Board shall submit to the 
Senate and House of Representatives a progress report 
on the exercise of its authority and discretion under this 
Act, the status of surplus property disposition, and such 
other pertinent information on the administration of 
the Act as will enable the Congress to evaluate its ad¬ 
ministration and the need for amendments and related 
legislation. 

TITLE OF PURCHASER 

Sec. 25. A deed, bill of sale, lease, or other instru¬ 
ment executed by or on behalf of any Government 
agency purporting to transfer title or any other interest 
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in property under this Act shall be conclusive evidence 
of compliance with the provisions of this Act insofar 
as title or other interest of any bona fide purchasers for 
value, or lessees, as the case may be, is concerned. 

CIVIL REMEDIES AND PENALTIES 

Sec. 26. (a) Where any property is disposed of in 
accordance with this Act and any regulations prescribed 
under this Act, no officer or employee of the Govern¬ 
ment shall (1) be liable with respect to such disposition 
except for his own fraud or (2) be accountable for the 
collection of any purchase price which is determined to 
be uncollectible by the agency responsible therefor. 

(b) Every person who shall use or engage in or cause 
to be used or engaged in any fraudulent trick, scheme, 
or device, for the purpose of securing or obtaining, or 
aiding to secure or obtain, for any person any payment, 
property, or other benefits from the United States or 
any Government agency in connection with the dis¬ 
position of property under this Act; or who enters into 
an agreement, combination, or conspiracy to do any of 
the foregoing— 

(1) shall pay to the United States the sum of 
82,000 for each such act, and double the amount 
of any damage which the United States may have 
sustained by reason thereof, together with the 
costs of suit; or 

(2) shall, if the United States shall so elect, 
pay to the United States, as liquidated damages, 
a sum equal to twice the consideration agreed to 
be given by such person to the United States or 
any Government agency; or 

(3) shall, if the United States shall so elect, 
restore to the United States the property thus 
secured and obtained and the United States shall 
retain as liquidated damages any consideration 
given to the United States or any Government 
agency for such property. 
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(c) The several district courts of the United States, 
the District Court of the United States for the District 
of Columbia, and the several district courts of the Ter¬ 
ritories of the United States, within whose jurisdic¬ 
tional limits the person, or persons, doing or committing 
such act, or any one of them, resides or shall be found, 
shall wheresoever such act may have been done or com¬ 
mitted, have full power and jurisdiction to hear, try, 
and determine such suit. 

(d) The civil remedies provided in this section shall 
be in addition to all other criminal penalties and civil 

remedies provided by law. 

/ 

PRACTICE BY FORMER EMPLOYEES 

Sec. x 27. No person employed by any Government 
agency, including commissioned officers assigned to duty 
in such agency, shall, during the period such person is 
engaged in such employment or service, or for a period 
of two years after the time when such employment or 
service has ceased, act as counsel, attorney, or agent, 
or be employed as representative, in connection with any 
matter involving the disposition of surplus property by 
the agency in which such person was employed, if such 
person during his employment with such agency rati¬ 
fied, approved, or authorized the disposition of any 
surplus property pursuant to the provisions of this Act 
or recommended any such approval, authorization or 
ratification as part of his official duties. Any person 
violating the provisions of this section shall be fined 
not more than $10,000, or imprisoned for not more than 
one year, or both. 

STATUTE OF LIMITATIONS 

Sec. 2S. The first section of the Act of August 24,1942 
(56 Stat. 747), as amended, is amended to read as fol¬ 
lows: 

“The running of any existing statute of limitations 
applicable to any offense against the laws of the United 
States (1) involving defrauding or attempts to defraud 
the United States or any agency thereof whether by con- 
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spiracy or not. and in any manner, or (2) committed in 
connection with the negotiation, procurement, aw T ard, 
performance, payment for, interim financing, cancela¬ 
tion or other termination or settlement, of any con¬ 
tract, subcontract, or purchase order which is connected 
with or related to the prosecution of the present war, or 
with any disposition of termination inventory by any 
war contractor or Government agency, or (3) committed 
in connection with the care and handling and disposal 
of property under the Surplus Property Act of 1944, 
shall be suspended until three years after the ter¬ 
mination of hostilities in the present war as proclaimed 
by the President or by a concurrent resolution of the two 
Houses of Congress. This section shall apply to acts, 
offenses, or transactions where the existing statute of 
limitations has not yet fully run, but it shall not apply 
to acts, offenses, or transactions which are already barred 
by provisions of existing law.” 

The 1934 Amendment to Title 18. U. S. C., Section 80 
(H. R. S912, 73rd Cong.. 2d Session) 

Act of June IS. 1934, c. 5S7 (4S Stat. 996): 

AN ACT To amend section 35 of the Criminal Code of the United 

States 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That section 35 of the Criminal Code of the United 
States, as amended (U. S. C., Title 18, secs. SO, 82, S3, S4, 
S5, and S6), be, and the same is hereby, amended to read 
as follows: 

“Sec. 35. Whoever shall make or cause to be made or 
present or cause to be presented, for payment or ap¬ 
proval, to or by any person or officer in the civil, mili¬ 
tary, or naval service of the United States, or any de¬ 
partment thereof, or any corporation in which the United 
States of America is a stockholder, any claim upon or 
against the Government of the United States, or any de- 
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partment or officer thereof, or any corporation in which 
the United States of America is a stockholder, knowing 
such claim to be false, fictitious, or fraudulent; or who¬ 
ever shall knowingly and willfully falsify or conceal or 
cover up by any trick, scheme or device a material fact, 
or make or cause to be made any false or fraudulent 
statements or representations, or make or use or cause to 
be made or used any false bill, receipt, voucher, roll, ac¬ 
count, claim, certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or fictitions state¬ 
ment or entry, in any matter within the jurisdiction of 
any department or agency of the United States or of any 
corporation in which the United States of America is 
a stockholder; or whoever shall take and carry away or 
take for his own use, or for the use of another, with intent 
to steal or purloin, or shall willfully injure or commit any 
depredation against, any property of the United States, 
or any branch or department thereof , or any corporation 
in which the United States of America is a stockholder, 
or any property which has been or is being made, manu¬ 
factured, or constructed under contract for the War or 
Navy Department of the United States; or whoever 
shall enter into any agreement, combination, or conspir¬ 
acy to defraud the Government of the United States, or 
any department or officer thereof, or any corporation in 
which the United States of America is a stockholder, 
by obtaining or aiding to obtain the payment or allow¬ 
ance of any false or fraudulent claim; and whoever, hav¬ 
ing charge, possession, custody, or control of any money 
or other public property used or to be used in the military 
or naval service, with intent to defraud the United 
States, or any department thereof, or any corporation 
in which the United States of America is a stockholder, 
or willfully conceal such money or other property, shall 
deliver or cause to be delivered to any person having 
authority to receive the same any amount of such money 
or other property less than that for which he received a 
certificate or took a receipt; or whoever, being author- 
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ized to make or deliver any certificate, voucher, receipt, 
or other paper certifying the receipt of arms, ammuni¬ 
tion, provisions, clothing, or other property so used or to 
be used, shall make or deliver the same to any other per¬ 
son without a full knowledge of the truth of the facts 
stated therein and with intent to defraud the United 
States, or any department thereof, or any corporation 
in which the United States of America is a stockholder, 
shall be fined not more than $10,000 or imprisoned not 
more than ten years, or both. And whoever shall pur¬ 
chase, or receive in pledge, from any person any arms, 
equipment, ammunition, clothing, military stores, or 
other property furnished by the United States, under a 
clothing allowance or otherwise, to any soldier, sailor, 
officer, cadet, or midshipman in the military or naval 
service of the United States or of the National Guard 
or Naval militia, or to any person accompanying, serv¬ 
ing, or retained with the land or naval forces and subject 
to military or naval law, having knowledge or reason to 
believe that the property has been taken from the pos¬ 
session of the United States or furnished by the United 
States under such allowance, shall be fined not more than 
$500 or imprisoned not more than two years, or both.” 

Title 28, U. S. C., Section 391 

Title 2S, U. S. C. A., sec. 391 (Judicial Code, section 269, 
amended). New trial; harmless error. All United States 
courts shall have power to grant new trials, in cases where there 
has been a trial by jury, for reasons for which new trials have 
usually been granted in the courts of law. On the hearing of 
any appeal, certiorari, writ of error, or motion for a new trial, 
in any case, civil or criminal, the court shall give judgment 
after an examination of the entire record before the court, with¬ 
out regard to technical errors, defects, or exceptions which do 
not affect the substantial rights of the parties. (R. S. § 726; 
Mar. 3, 1911, c. 231, § 269, 36 Stat. 1163; Feb. 26, 1919, c. 48, 
40 Stat. 1181.) 














S6 


2. Legislative Materials 
H. R. S046 

Veto Message From the President of the United States 
(7S Cong. Rec., Pt. 6, p. 677S) 

The SPEAKER laid before the House the following veto 
message from the President of the United States, which was 
read and ordered spread upon the Journal: 

To the House of Representatives: 

I return herewith, without my approval. H. R. S046. entitled 
“An act to provide a penalty for the knowing or willful presen¬ 
tation of any false written instrument relating to any matter 
within the jurisdiction of any department or agency of the 
Government with intent to defraud the United States.” 

This bill, in effect, seeks to punish every person who, with 
intent to defraud the United States, knowingly or willfully 
makes, aids, or assists in the making of any false representation 
concerning any matter within the jurisdiction of any agency 
of the United States, or any corporation owned or controlled 
by the United States. The maximum penalty prescribed by 
the bill is a fine not exceding S5.000 or imprisonment for a 
term not exceeding 5 years, or both. 

These offenses are already covered by existing law. which 
provides for more severe punishment than that proposed by 
the bill. Section 35 of the Criminal Code, as amended by the 
act of October 23. 1918 (U. S. C., Title IS, sec. SO), in addition 
to covering certain other offenses, provides for the punishment 
of all persons who. for the purpose and with the intent of cheat¬ 
ing and swindling or defrauding the Government of the United 
States, or any department thereof, or any corporation in which 
the United States is a stockholder, knowingly and willfully 
falsify, or conceal or cover up, a material fact, or make or cause 
to be made any false or fraudulent statement or representation. 
The penalty prescribed by the foregoing section is a fine of not 
more than $10,000 or imprisonment for not more than 10 years, 
or both, to wit, double the penalty prescribed in the bill under 
consideration. 
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The bill is objectionable in that its result would be to reduce 
the punishment for certain frauds against the United States. 

Franklin D. Roosevelt. 

The White House, April 17,1934 .• 

[Extract from] 

House Report No. 1590, to Accompany S. 1718, which Became 
the Contract Settlement Act of 1944 

“Subsection (b) [of section 19] amends the act of August 
24, 1942 (56 Stat. 747). This amendment suspends until 3 
years after the termination of hostilities the running of any 
existing statute of limitations applicable to any Federal offense 
involving fraud, against the United States or connected with 
the negotiation, procurement, award, performance, payment 
for interim financing, cancelation or other termination, or 
settlement of any war contract. 

♦ *«-**** 

“Subsection (d) [of said section 19] deals with the criminal 
penalties for fraud. It makes clear that the provisions of sec¬ 
tion 35-A of the Criminal Code (18 U. S. C., sec. 80) also apply 
to any such statement, representation, or other document made 
or used or caused to be made or used for any purpose under the 
act. Section 35-A imposes criminal penalties up to 810,000 
in fines and up to 10 years’ imprisonment for fraudulent actions 
involving the Government.” [Italics supplied.] 

3. Rules 

Federal Rules of Criminal Procedure 

Rule 52. Harmless Error and Plain Error. 

(a) Harmless error. Any error, defect, irregularity, or 
variance which does not affect substantial rights shall be dis¬ 
regarded. 

(b) Plain error. Plain errors or defects affecting substan¬ 
tial rights may be noticed although they were not brought to 
the attention of the court. 
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4. Unreported Decisions 

United States District Court, Eastern District of New York 
Cr. No. 412S8 and No. 41292. March 17, 1947 

United States of America, plaintiff, against Benjamin 
Raphael et al., defendants 

Appearances: Henry G. Singer, attorney for defendant Ben¬ 
jamin Raphael for motion. J. Vincent Keogh, United States 
Attorney (Mario Pittoni, Assistant U. S. Attorney, of counsel). 

Kennedy, D. J. 

Benjamin Raphael, one of the defendants, moves for an 
order dismissing two indictments, on the ground that prosecu¬ 
tion is barred by the statute of limitations. Raphael, with 
two others, has been charged with the making of false state¬ 
ments to the Federal Housing Administration in violation of 
the banking law (12 U. S. C. A., § 1731-a). In one indictment, 
count 1 alleges that a false statement was made on January 
8, 1940; count 2 that a false completion certificate was filed 
on January 22, 1940. So far as it affects Raphael, the second 
indictment (in nine counts) charges offenses at various dates 
between September 26, 1939, and December 16, 1941. Both 
indictments were filed in December 1946, and, if the general 
statute of limitations (IS U. S. C. A., § 582) applies, the prose¬ 
cution is barred. 

It is the claim of the government that the running of the 
statute was on August 24, 1942, suspended by the enactment 
on that day of a statute (18 U. S. C. A., § 590-a) tolling existing 
statutes of limitation, where they had not yet fully run if, 
among other things, the offenses involve “defrauding or at¬ 
tempts to defraud the United States or any agency thereof, 
whether by conspiracy or not, and in any manner”. Examina¬ 
tion of both indictments shows that to the extent that they 
specify dates, no offense had been completed more than three 
years prior to August 22, 1942, and, therefore, if the govern¬ 
ment is right in its contention that the Act of August 24, 1942, 
which I shall call the suspension statute (18 U. S. C. A., § 590-a), 
applies, then the prosecution is not barred. 

The defendant’s argument, in substance, is that the suspen¬ 
sion statute was plainly aimed at frauds against the United 
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States, that the provision of the banking law upon which the 
present indictment is based (12 U. S. C. A. § 1731-a) involves 
something less than the traditional offense of fraud against 
the government, and, therefore, by analogy with the treatment 
which has - been given other statutes extending the limitations 
affecting fraud prosecutions (e. g., 18 U. S. C. A. § 585), the 
suspension statute cannot be distorted so as to make it ap¬ 
plicable to any crime of which fraud in the traditional sense 
is not an integral part (see U. S. v. Noveck, 1926, 271 U. S. 
201; U. S. v. McElvain, 1926, 272 U. S. 633; U. S. v. Scharton, 
1932, 2S5 U. S. 518). The argument of the government is 
that violation of the provision of the banking law invoked in 
this prosecution does amount to a fraud against the United 
States in every sense of the word (citing U. S. v. Summerlin, 
1940, 310 U. S. 414; In re Long Island Sash & Door Corporar- 
tion, 259 App. Div. 688, 20 N. Y. S. 2d 573, affirmed 284 N. Y. 
713, cert. den. 312 U. S. 696). It is urged by the government 
that false statements for the purpose of inducing the United 
States to insure loans constitute an interference with the gov¬ 
ernmental function sufficient to be within the protection of the 
suspension statute {Glosser v. U. S., 1942, 315 U. S. 60, 66; 
Braatelien v. U. S., 8 Cir., 1945, 147 F. (2d) 888; U. S. v. 
Serpico, 2 Cir., 1945, 148 F. (2d) 95) because the government 
will have to pay the losses consequent upon the fraudulent 
conduct of the defendants ( U . S. v. Walter, 1923, 263 U. S. 15). 

I have said that the 6-year fraud proviso (18 U. S. C. A. 
§ 585) is verbally quite like the suspension statute (18 
U. S. C. A § 590-a). A number of cases have interpreted the 
former. 

There are, at least, three Supreme Court decisions: 

U. S. v. Noveck, 1926, 271 U. S. 201, involved a charge of 
perjury under section 125 of the Criminal Code (18 U. S. C. A. 
§ 231). It was alleged in the indictment that the perjury 
was committed for the purpose of defrauding the United States 
in respect of income taxes. Mr. Justice Butler points out that, 
under the perjury statute, fraud is not an ingredient, and that 
the 6-year proviso contained in R. S. 1044 (until 1927 this 
was included in 18 U. S. C. A. § 582) did not apply, for which 
reason the prosecution was barred within 3 years. It was said 
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(p. 204) that the purpose of the proviso (the language which 
is, in part, substantially identical with the suspension statute, 
IS U. S. C. A. § 590-a) w’as to “apply the six-year period to 
every case in which defrauding or an attempt to defraud the 
United States is an ingredient under the statute defining the 
offense. There are several such offenses. Section 37 (18 
U. S. C. A. § SS) affords an illustration. But perjury, as 
defined by section 125 (IS U. S. C. A. § 231), does not contain 
any such element.” 

In U. S. v. McElvain, 1926, 272 U. S. 633, the indictment 
had been laid under section 37 of the Criminal Code (the con¬ 
spiracy statute). The charge was conspiracy to make and file 
a false income and profits tax return. It was undoubtedly 
thought by the prosecution that the specific language (concern¬ 
ing section 37) in U. S. v. Noveck, which I have quoted, would 
enable the prosecutor, by charging conspiracy, to extend the 
statute to 6 years. But the Court held otherwise. As I under¬ 
stand the holding, it is that conspiracy is a separate offense, 
and that the 6-year proviso concerns itself only with a substan¬ 
tive offense involving defrauding or attempts to defraud the 
United States. 

Finally, in U. S. v. Scharton, 1932, 285 U. S. 51S, the charge 
was attempt to evade income taxes by falsely understating tax¬ 
able income. The government, arguing for the application of 
a 6-year fraud proviso (IS U. S. C. A. § 5S5) urged that fraud 
was implicit in the concept of evading or defeating taxes, but 
the Court said (pp. 521, 522) that the proviso was, in reality, 
“an excepting clause * * * to be narrowly construed” 

and again reiterated the Noveck doctrine, that the proviso 
makes the 6-year period applicable only in cases in which 
defrauding or an attempt to defraud the United States “is an 
ingredient under the statute defining the offense.” 

There is also a series of cases in our circuit which discusses 
this problem, four of them prior to the decision in U. S. v. 
Scharton, supra (Weinhandler v. U. S., 2 Cir., 1927, 20 F. 2d 
359; Falter v. U. S 2 Cir., 192S. 23 F. 2d 420, 426; Miller v. 
U. S., 2 Cir., 1928,24 F. 2d 353,360; and In re Doyle, S. D. N. Y., 
1930, 42 F. 2d 6S6). In the Weinhandler case the defendants 
were charged with embezzlement in violation of section 47 of 
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the United States Criminal Code (IS U. S. C. A. § 100). Un¬ 
less the 6-year statute applied, the prosecution was barred. The 
Court said that fraud was an essential ingredient of the crime 
of embezzlement, and prosecution was not barred within 3 
years. Judge Learned Hand mentioned the W einhandler case 
in Falter v. U. S., and had no doubt that the 6-year statute ap¬ 
plied to a case where the charge, although directly laid under 
the conspiracy statute, specifically involved the making of 
false statements concerning contracts for the purchase of tex¬ 
tiles from the Surplus Properties Division of the War Depart¬ 
ment. 

Miller v. U. S., supra, concerns itself with a conspiracy to 
defraud the United States “of and concerning its governmental 
functions and rights” with respect to the administration of the 
Trading with the Enemy Act. Holding that the act of con¬ 
spiracy constituted a fraud upon the government to cheat it of 
its lawful rights, the 6-year proviso was said to be applicable. 

In re Doyle, supra, arose upon a presentment by the grand 
jury to the effect that the respondent had failed to answer 
certain questions propounded to him before the grand jury. 
Whether or not the questions were self-incriminatory might 
have depended upon whether prosecution was barred at the 
time they were asked. Doyle evidently contended that the 
6-year statute applied to his case, and the government that the 
3-year statute applied. Judge Woolsey concluded that Doyle 
might have been prosecuted for conspiracy to defraud the 
United States in connection with false claims for refund even 
after the expiration of 3 years and, therefore, there was no “wide 
zone of free inquiry” into the transaction. 

I acknowledge that the meaning and effect of statutes em¬ 
bracing a 6-year fraud proviso have given rise to troublesome 
questions. Yet, as I have said, the cases decided under such 
statutes must be considered in passing upon the effect of the 
suspension statute (18 U. S. C. A. § 590-a), because the de¬ 
scription of the excepted crimes is identical in all alike (offenses 
“involving the defrauding or the attempt to defraud the United 
States or any agency thereof, whether by conspiracy or not, 
and in any manner”). The Supreme Court in dealing with 
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the older statutes seems to have held clearly that such provisos 
are to be strictly construed, and that mere position in the 
statute following, for example, a direct command that internal 
revenue prosecutions shall be instituted within 3 years, colors 
the provision itself. Of course, that is not true of the suspen¬ 
sion statute (IS U. S. C. A. § 590-a). I have looked through 
the material available at the time of the passage of the amend¬ 
ment to the latter statute and found nothing helpful. 

It seems to me that the only course open is (1) to give the 
suspension statute the same strict construction that its ana¬ 
logue received in the Noveck, McElvain, and Scharton cases, 
and (2) on this basis to examine the statute underlying this 
indictment (12 U. S. C. A. § 1731-a) in an effort to determine 
whether, in the language of the Scharton case, “defrauding 
or an attempt to defraud the United States is an ingredient 
under the statute defining the offense”. I think that, read in 
this way, the statute under which the indictment is laid can 
have no other construction: fraud is an ingredient. For the 
act denounces as a crime the conduct of any person who “for 
the purpose of obtaining any loan or advance of credit * * * 

with the intent that such loan or advance of credit shall be 
offered to or accepted by the Federal Housing Administration 
for insurance * * * causes to be made * * * any 

statement, knowing the same to be false”. I do not see how 
it can be said that fraud is truly not an ingredient of the crime 
described by the statute, but merely an incident or purpose 
of it. 

Moreover. w*e do not need to be told that the object of the 
statute was to extend the time for prosecution of frauds against 
the United States during a period when law enforcement 
agencies might be handicapped, because of the war, in the de¬ 
tection and punishment of offenses of that sort. This would 
apply on principle to all types of fraud, whether or not the 
agency defrauded had a close and intimate connection with 
the war effort. 

Motions denied. 

/s/ Harold M. Kennedy, 

United States District Judge. 
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5. Abstract of Testimony 

To establish the falsity of the several statements and repre¬ 
sentations of defendant set forth in the indictment the govern¬ 
ment presented the testimony of two members of the New York 
City Police Department and two former members of the Com¬ 
munist Party. Defendant gave evidence in his own behalf, 
presented the testimony of a former associate at New York 
University concerning defendant’s activities during 1940 and 
1941, and called six witnesses who testified to defendant’s repu¬ 
tation for veracity, loyalty and good character. An abstract 
of the testimony of said witnesses follows: 

(a) George G. Gallagher 

George G. Gallagher, Captain, New York City Police Depart¬ 
ment, a witness for the government, was assigned throughout 
1940 and 1941 to command Unit 2 of the Sabotage squad. 
That squad was created in 1939 and was designed to infiltrate 
and investigate subversive organizations in New York City 
including, among others, the Communist Party. Officers com¬ 
posing said squad were of varying racial backgrounds and 
included one Archer S. Drew, a Negro detective. Captain 
Gallagher testified that official regulations specified that mem¬ 
bers of such squad “were not to be known generally to other 
members of the Police Department, and until late in 1944 n0 
other investigators, whether from the Army, Navy, or Federal 
Bureau of Investigation, were permitted to come into contact 
with our men, that is, their records were given to me or to my 
clerk at our office and they never did go to headquarters 
* * [Italics supplied.] (Joint App. 64-6S.) 

(b) Archer S. Drew 

Archer S. Drew, Detective, New York City Police Depart¬ 
ment, a witness for the government, was assigned in 1940 to 
an undercover squad under Captain George G. Gallagher. He 
was furnished with fictitious identification, instructed to join 
the Communist Party and was required to make and file with 
his superior officer written reports concerning his undercover ac¬ 
tivities and observations (Joint App. SS-91). In line of duty 
he joined the Communist Party on July 22, 1940, at its Sec- 
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tion Headquarters for the Sixth Assembly District located at 
44 Avenue C, Manhattan, employing the fictitious name “Wil¬ 
liam (Bill) Easley.” He paid the required fee and received 
a membership book. Drew was thereupon introduced to de¬ 
fendant. Defendant was introduced as “Comrade Tony,” and 
as a “national committeeman.” Drew later came to know de¬ 
fendant by the name of Tony Whales. At said time and place 
defendant. Drew, and others, attended a meeting at which one 
Edith Charles presided. Drew later learned that Edith Charles 
was defendant’s wife. Edith Charles spoke at the meeting stat¬ 
ing, among other things, “ # * * that this country was on 

the verge of entering an imperialist war, and now was the time 
to bring to the people the need for peace, and that the Com¬ 
munist Party, in support of the Y. C. L. was going to stage a 
peace demonstration” (Joint App. 93, 94). Detective Drew 
further testified to the following events, occurring respectively 
on the dates noted: 

July 23, 1940: At the Section Headquarters, 44 Avenue C, 
Drew attended a class for recruits in the Communist Party. 
Defendant conducted the class and instructed those present on 
the subjects of race discrimination, white Chauvinism, and the 
principles of communism (Joint App. 96, 97). 

July 29, 1940: Drew reported to defendant at the Section 
Headquarters, 44 Avenue C, concerning the trip which he 
(Drew) made to Nyack, N. Y., on a petition campaign. De¬ 
fendant replied that he was very pleased and could see that 
Drew “had the makings of a good comrade” (Joint App. 97). 

August 6, 1940: After attending a recruit class at the Sec¬ 
tion Headquarters Drew, defendant, and others, assembled in 
the main room where one Bob Appel, Section Organizer, in¬ 
formed those present of a mass demonstration to be held that 
night at Times Square, and instructed those present to leave 
all identification possessed on their persons at the Communist 
Party Headquarters in order that “if the police did pick us 
up we would not have anything to identify us as being Com¬ 
munists” (Joint App. 98). 

August 9, 1940: Drew attended a meeting held by Branch 
F-2 of the Communist Party at Avenue A and 14th Street, 
Manhattan, about 9 P. M. Defendant addressed the meeting 





95 


in Italian which language Drew could not understand. Drew 
testified, “I do know that from a previous arrangement * * * 
with the defendant and others that this meeting was to be 
against conscription and that it was being conducted in Italian, 
in an Italian neighborhood'’ (Joint App. 98, 99). 

August 12. 1940: Drew met defendant at 44 Avenue C, at 
which time he was asked by defendant to surrender his Com¬ 
munist Party membership book. Defendant stated, “I want 
your card in order that the name may be changed, so as to pro¬ 
tect you on your job against anything that may happen by 
the government if they happen to outlaw the Communist 
Party and they would find out that you are a member, it would 
throw you out of a job.” Drew thereupon gave his member¬ 
ship card to defendant, following which he and defendant 
attended a meeting which was already in progress on the prem¬ 
ises. The meeting was being conducted by one Serna Sverd- 
love, alias, Lena Powers, who, in the presence of Drew and 
defendant, “advocated that the Communist Party support a 
bps strike then in progress,” and requested that “the comrades 
in the form of a delegation, go to the Mayor and ask that ade¬ 
quate service and that the buses be restored immediately” 
(Joint App. 99, 100). 

September 3, 1940: Drew attended a meeting at 44 Avenue 
C, at which defendant presided. Defendant and his wife had 
just returned from vacation. Shortly after the meeting opened 
Bob Appel came in, asked to take the floor and related that it 
was “Control Week” and that “all the membership books, 
papers, and records in the Communist Party were going to be 
burned * * * so that there would be no record left to 

reveal his identity or any of the records pertaining to the party.” 
After Appel’s speech defendant took over and asked for a dele¬ 
gation to go to Congressman Edelstein’s home “in protest of 
conscription.” Defendant further stated that his listeners were 
not to go as Communist Party members but as “citizens.” 
On this date Bob Appel held a position in the Communist Party 
known as “Section Organizer,” and defendant held the position 
of “Branch Organizer.” On this date defendant was also a 
member of the Section Executive Committee, and later became 
“Section Educational Director” (Joint App. 100-102). 
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September 5, 1940: At about 9 P. M., Drew attended a 
street meeting at Avenue C and 10th Street, over which de¬ 
fendant presided. A stepladder was used as a speaking plat¬ 
form. Defendant opened the meeting by stating that the same 
was called by the Communist Party of the Sixth A. D. De¬ 
fendant remarked “now is the time to run the neighborhood 
to defeat conscription;’’ and also urged that letters, telegrams, 
and post cards be sent to Congressmen urging that the bill must 
be defeated. Defendant thereupon introduced his wife as the 
next speaker referring to her “as Comrade Edith (Joint App. 
102,103). 

September 16,1940: Drew attended a regular Branch meet¬ 
ing of the Communist Party at 44 Avenue C. During the 
meeting defendant came in and announced that a question of 
expelling two comrades had come up and that he wanted to 
discuss it with the Branch. Defendant stated that these com¬ 
rades were not participating as Communists, did not canvass 
and were afraid to circulate as Communists and that he felt 
they should be expelled (Joint App. 103-104). % 

October 14,1940: Drew attended a regular Branch meeting 
of the Communist Party at 44 Avenue C. This was subsequent 
to the passage of the Conscription Bill. During the meeting 
defendant came in, asked to speak, stating that “now the young 
men in the Communist Party must get into the Army so that 
we can disintegrate the morale of the men in order that the 
Communists may take over; that we could do a big job in help¬ 
ing the men with their grievances, forcing their fights, and 
teaching them Communism. In this way we could soon over¬ 
throw the Captalists and also take over control of the Army. 
We were to work on the officers as well as the men, and this job 
■was especially assigned to young men of conscription age” 
(Joint App. 104, 105). 

October 17, 1940: At defendant’s request Drew joined de¬ 
fendant at 44 Avenue C for the purpose of folding literature 
and cleaning the office. Lena Powers was also present. De¬ 
fendant asked Drew how he happened to join the Communist 
Party. Drew’ replied: “I told him that being a Negro, south¬ 
ern-born, I was against discrimination, etc., and that I wanted 
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to help my people as well as all minorities. That I had be¬ 
longed at one time to the Democratic Party * * *. They 

didn’t help us, * * *. The only people I could turn to were 

Communists * * *. That I was interested and I wanted 

to be with them/’ Drew thereupon asked defendant, “Well, 
how did you join?” Defendant replied: “W T ell, I have always 
been a progressive and a radical. * * * Ever since I was 

a boy in Pennsylvania my father was a radical and a leader. 

* * * I attended Williams College, where I graduated, and 

* * * I was the cause of my wife Edith Charles being in 
the Party * * * I got her in” (Joint App. 105, 106). 

December 2,1940. Drew attended a regular Branch meeting 
of the Communist Party held at the home of Joseph Lopez. 
At said meeting defendant gave out tickets for the Soviet pic¬ 
ture “The Great Beginning,” and advocated that those pres¬ 
ent increase their recruit drive to get new members into the 
Party. Defendant also announced that there was going to be 
a general functionaries’ meeting “to be held for the purpose 
of receiving the report on the Communist Party convention 
which had been held previously to this meeting.” In addition 
to Drew and defendant the meeting was attended by Joseph 
Lopez, Mary Farnum, alias Mary Fernandez, Edith Charles 
and Clem Di Grazia (Joint App. 107, 10S). 

December 9, 1940: Drew attended a regular Branch meet¬ 
ing at 44 Avenue C, at which meeting defendant reported on 
the sales of the Daily Worker and the Sunday Worker an¬ 
nouncing “we are now in competition with other Branches.” 
Defendant further stated that the Smith Bill which would 
outlaw strikes was coming up in Congress and advocated the 
defeat of the Bill, remarking that the same was against any 
of the principles of the Communists. Defendant urged those 
present to defeat passage of the Smith Bill by writing to their 
Congressmen and urged that Communist Party members make 
and circulate leaflets advocating defeat for said Bill” (Joint 
App. 109, 110). 

February 22, 1941: During the afternoon Drew met with 
members of the Communist Party Section Executive Commit¬ 
tee composed of defendant, and three other persons at 67 Clin¬ 
ton Street, the new Party Section Headquarters. In defend- 
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ant’s presence. Drew reported on the aims and membership 
of the National Negro Congress and discussed the preparation 
of literature for that organization. Defendant, as Section Edu¬ 
cational Director of the Communist Party, was assigned at said 
meeting to help Drew in the composition of leaflets and litera¬ 
ture for the National Negro Congress and it was agreed at the 
meeting that the Communist Party’s office and machines were 
to be used for this purpose. Following the meeting defendant 
invited Drew to his home to have dinner. Drew accompanied 
defendant to his home where he and defendant discussed and 
made up a leaflet for the National Negro Congress “about dis¬ 
crimination” (Joint App. 113, 114). 

February 28, 1941: Drew went to defendant’s home located 
at 643 East 6th Street, Apartment 5 (C). and there obtained 
from defendant certain leaflets and a bill of cost for the same. 
At that time defendant was having a Communist Party meet¬ 
ing at his home (Joint App. 114). 

March 18, 1941: Drew attended an open meeting sponsored 
by the National Negro Congress which took place at the Church 
of the Living God, 292 Monroe Street, Manhattan. Drew 
opened the meeting and introduced the Chairman, who in turn 
introduced as speakers, Louis Harper, Drew and defendant. 
National Negro Congress literature was distributed. Defend¬ 
ant was introduced to the gathering as “Tony Whales” (Joint 
App. 114, 115). 

April 3, 1941: Drew called and on this date attended a meet¬ 
ing for all Communist Party members in the East Side Branch 
of the National Negro Congress and “progressives from other 
organizations.” The meeting was held at the home of George 
Smith, 815 East 5th Street. Present, among others, were the 
defendant, Regina Benezra, and William Kemer. Defendant 
stated he could not remain at the meeting and announced that 
Louis Harper was going to conduct a class for the Communist 
Party with Negroes from the National Negro Congress and 
other organizations, and that he (defendant) “wanted all the 
colored comrades to attend this class.” Defendant also stated 
that those present needed studying and an education along the 
“party line” (Joint App. 115, 116). 
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April 4, 1941: Drew attended a meeting at the home of 
George Smith, S15 East 5th Street. Present, among others, 
were defendant, Drew, Regina Benezra, and William Kerner. 
Defendant delivered a political discussion speaking about how 
many Communists were in this country at that time and stat¬ 
ing that “we outnumbered the number of Communists in Rus¬ 
sia during 1917 when the Revolution took place. Defendant 
further stated that now was the time for revolution; that the 
Communists could have a revolution in this country.” De¬ 
fendant also advocated that the comrades attend Harper's 
class and the Workers’ School for the betterment of their 
organization (Joint App. 116). 

May 2S, 1941: On this date a meeting was held at the home 
of defendant, 643 E. Sixth Street, New York City. The gather¬ 
ing was attended by leading members of the National Negro 
Congress who met with the Secretary of the Executive Com¬ 
mittee of the Communist Party. Present, among others, were 
the defendant, Louis Harper and Drew. Drew testified that, 
“Harper made a report for the National Negro Congress to 
the Section Executive Committee explaining why the National 
Negro Congress had its downfall on the East Side, and we had 
proposals how to build the National Negro Congress without 
the visible aid of the Communist Party. Our organization 
had declined, and the Communist Party was making up a pro¬ 
gram on how we could get the National Negro Congress on 
a footing again” (Joint App. 116, 117). 

September 22,1941: Drew visited the home of Mary Farnum, 
alias Mary Fernandez, 520 East 13th Street, for the purpose of 
attending a Communist Party Executive Committee meeting. 
On his arrival he learned that the meeting was canceled. While 
Drew was still there, defendant came in carrying some leaflets 
(Government’s Exhibits 33-X (1), (2), and (3)), which de¬ 
fendant gave to Mary Farnum stating that it would be her re¬ 
sponsibility to see that the comrades distributed said leaflets 
(Joint App. 121, 122). 

(c) Louis O. Harper 

Harper, a witness for the Government, resided at the time 
of trial in Chicago, Illinois, and was employed in the educa¬ 
tional field of the Cooperative Movement. A graduate of 
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Northwestern University, Harper resided in New York City 
from September 1939 until December 1941. He joined the 
Communist Party in 1932. Harper’s membership in the Com¬ 
munist Party ceased in 193S. but he continued to attend Com¬ 
munist Party meetings from time to time thereafter. Harper 
first met defendant in the fall of 1940. They lived about five 
blocks apart on the Lower East Side of Manhattan. When 
Harper first met defendant he knew him as Tony Whales but 
later came to know him as Carl Marzani (Joint App. 70-72). 
While living in New York. Harper made the acquaintance of 
Bill Easley. He did not learn that Easley’s real name was 
Drew or that he was. in fact, a detective until a few days prior 
to the trial. Harper was informed by Drew that there was a 
National Negro Congress group in operation on the Lower East 
Side, and as an ex-member of the National Executive Board of 
that organization. Harper agreed to become active in meeting 
with the members and thereafter participated with Drew in 
these activities (Joint App. 73, 74). On one occasion Harper, 
together with defendant. Drew and others, attended a meeting 
at the Church of the Living God. Drew acted as Chairman of 
the meeting. Defendant was introduced to the assembly as 
Tony Whales. Defendant represented the Communist Party 
at the meeting. When introduced, the defendant spoke of the 
problems that the National Negro Congress was working on— 
the question of rents, segregation, eviction by landlords with¬ 
out provocation—and stated in substance that, “their struggles 
were struggles that the Communists were concerned with and 
that the Communists were willing to give them assistance” 
(Joint App. 74-76). Subsequent to the meeting at the Church 
and in the spring of 1941, Harper attended a meeting at defend¬ 
ant’s home. Present w-ere Harper, Harry Palmer and Drew, 
Negroes, representing the National Negro Congress. Also 
present was one Harry Daniels, Chairman of the Executive 
Committee of the Communist Party of that area. “Tony 
Whales,” “Edith,” and others. Harper testified that “the 
meeting was a meeting between the representatives of the 
Negro Congress group and the executives of the Communist 
Party of that area, to see what could be done to increase the 
growth of the Negro Congress and what was hampering its 
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growth, and to iron out these difficulties. In our work there, 
among the Negro people, we had found a number of them who 
resented the fact that there were whites attending our meetings. 
Some of our members were saying, ‘We can’t get the Negroes 
to join the Congress because they say the Congress is the Com¬ 
munist Party.’ And, well, we just had to iron that out to see 
what actually would be—what we could do. At our Congress 
meetings at times members would actually carry on recruitment 
to the party.” Harper testified further that defendant partici¬ 
pated in the discussion to the extent of making criticisms of 
some of the points raised; that defendant’s position was that 
the National Negro Congress ought not to let the Red scare 
affect their work (Joint App. 76, 77). 

(d) George Hewitt 

Hewitt, a witness for the government, resided at the time 
of trial, in New York City. He joined the Communist Party in 
1927. In 1930 he was sent by the Communist Party, as a stu¬ 
dent, to the Lenin School in Moscow, “for the purpose of learn¬ 
ing espionage” and “to learn theory that would ultimately lead 
to the overthrow of the United States Government.” Follow¬ 
ing his return to the United States in 1932, Hewitt made his 
livelihood as a full-time, paid functionary of the Communist 
Party until he withdrew from the Party about 1944 (Joint App. 
254-256). In 1940, Hewitt was a teacher in the Workers’ 
School operated by the Communist Party in New York City. 
At that time he adopted and used the name “Tim Holmes” for 
the purpose of concealing his real identity. Among the students 
whom he taught in 1940 was Detective Archer Drew. Hewitt 
knew Drew at that time only by the name Bill Easley and was 
unaware that Drew was a detective on the police force. Hewitt 
first met defendant late in 1940, or early in 1941. He was intro¬ 
duced to the defendant by Drew, the introduction taking place 
at the Section Headquarters “around 14th Street and Avenue.” 
Hewitt went to the Section Headquarters “in order to clarify 
the comrades on their bad development of Negro work.” De¬ 
fendant was introduced to Hewitt as the Educational Director 
of the Section of the Communist Party. Defendant was intro¬ 
duced as Tony Whales. Hewitt did not learn that defendant’s 
true name was Marzani until 1947 when he recognized defend- 
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ant’s picture in the papers. Shortly after this first meeting 
Hewitt again saw and talked with defendant at an educational 
organizers meeting held at the New York State Communist 
Party Headquarters, 35 East 12th Street, New York City. 
Hewitt met defendant on this occasion “in the process of edu¬ 
cational work in which those organized to do educational work 
came to make certain reports” (Joint App. 256-259). “ * * * 

they came there to be instructed” (Joint App. 260). 

(e) Carl Aldo Marzani, defendant 

Defendant, a witness in his own behalf, testified that in 1939 
he resided at 643 E. Sixth Street, New York City. After work¬ 
ing for a time as a W. P. A. researcher he became employed as 
a senior assistant in economics at New York University and 
enrolled as a graduate student (Joint App. 166, 167). He con¬ 
tinued to live in New York City until March, 1942, at which 
time he was employed by the Federal Government, in Wash¬ 
ington, D. C. Concerning his activities in New York City 
during 1940 and 1941 defendant testified that he met Louis 
Harper in 1940 and that they were good friends. That at one 
time Harper called for him at his home and accompanied him 
to the Church of the Living God, where he (defendant) spoke. 
Defendant testified that there was never a Communist meeting 
at his home, nor was communism ever discussed when Harper 
was present; that he did not know if Harper was a member of 
the Communist Party; that he did see Harper at the Com¬ 
munist Party Headquarters on Avenue C, and “with the local, 
well known Communist Organizer on the East Side * * * 

Bob Appel (Joint App. 1S5, 1S6; 190-193). As respects 
George Hewitt, alias “Tim Holmes,” defendant testified, “/ 
never knew or saw that man in my whole life , until this trial” 
(Joint App. 193). As to Detective Archer S. Drew, alias “Wil¬ 
liam (Bill) Easley,” defendant testified, “ This trial was the 
only place I saw the man Drew” (Joint App. 194). Defend¬ 
ant further testified that he had never been a member of the 
Communist Party and that he had never gone under the name 
“Tony Whales.” 

As to whether or not he had visited the Communist Party 
Section Headquarters, 44 Avenue C, defendant testified that 
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he had been there many times (Joint App. 194); that they 
were located three blocks from his home (Joint App. 234); 
that he attended one or two election rallies, a discussion group 
and one or two dances there; that he sometimes saw and talked 
to Bob Appel there; that he would occasionally stop by there 
to call for his wife (Joint App. 214, 215), and that he knew his 
wife to be a member of the Communist Party (Joint App. 
231). 

Defendant testified that he knew Sema Sverdlove “pretty 
well;” that he knew her husband a lot better; that he visited 
back and forth with Sevia Sverdlove and her husband fre¬ 
quently when he lived in New York City, and that since mov¬ 
ing from New York he entertained the Sverdloves in Washing¬ 
ton, D. C., at least once (Joint App. 213). Questioned con¬ 
cerning Mary Morse, alias Mary Fernandez, alias Mary Far- 
num, the defendant testified, that as respects Mary Fernandez, 
“I cannot recall who the person is;” that he didn’t think he 
knew a Mary Morse; that he remembered knowing a “Mary,” 
a friend of his wife’s; stating, “ * * * now that you 

mention it her name may have been Fernandez, but I do not 
recall sir;” that he might have been at “Mary’s” home on the 
East Side of New York in 1940 or 1941; that he and his wife 
had luncheon in Washington with “Mary” and her husband; 
that he know her as “Mary” very distinctly; that he remem¬ 
bered the girl all through the East Side; that he saw and 
talked with “Mary” when he lived in New York many times 
(Joint App. 209-213). 

Defendant identified Government’s Exhibits 34 (a), 34 (b), 
and 34 (c) and testified that each constituted a petition for the 
nomination of Earl Browder on the Communist Party ticket 
as a candidate for representative in Congress at an election 
to be held on February 6,1940. Defendant acknowledged that 
he circulated said petitions, solicited the signatures of petition¬ 
ers whose names appeared thereon and signed and made oath 
to the same (Joint App. 200, 201). Questioned concerning 
said petitions defendant testified that he couldn’t recollect 
where he got the same; that “anybody could have given them 
to me;” that his wife may have given them to him; that he does 
not recall any of the petitioners whose signatures appear 
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thereon; that he could not remember anything connected with 
the circumstances of his circulating said petitions and obtain¬ 
ing signatures thereto; that he could not remember what he 
did with said petitions when he had completed them; that he 
could not remember either of the Notaries Public who signed 
the jurat on said petitions; that he might have taken them 
home since he “understood” his wife was collecting other 
signatures (Joint App. 221-230). 

(f) Henry Brodie 

Henry Bcodie, a witness for the defendant, was. at the time 
of trial, an employee of the State Department. He testified 
that during 1940 and 1941 both he and defendant taught and 
took graduate work at New York University; that he saw de¬ 
fendant only at the University; that during those years he 
never saw defendant attend any meeting of the Communist 
Party; that he never saw defendant in possession of communist 
literature; that he was never asked by defendant to join the 
Communist Party; that he never heard defendant advocate 
revolution or oppose military conscription and that he knew 
defendant only as Carl Marzani (Joint App. 149-152). 

(g) Edward S. Grecnbaum, brigadier general; Emile Despres, professor, 

Williams College; Cecilia Bowles, clerk-stenographer. State Department; 

Robert Daniel Francis, State Department; James Stephan Wright, photog¬ 
rapher, State Department; and Garson Kanin, playwright and director 

All of the above witnesses, appearing for defendant, testified 
to defendant’s good reputation for truth, veracity, loyalty, in¬ 
tegrity, peace and good order (Joint App. 140-155; 269-271). 

(g) Availability of witnesses 

At the outset of the trial, counsel for the government brought 
to the attention of the court and defense counsel the decision 
rendered in the case of Young v. United States, 107 F. (2d) 
490 (C. C. A. 5-1939), wherein that court stated: 

The authorities referred to by the judge uphold his dis¬ 
cretionary right to cause to be examined a witness who 
appears to know important facts but who will not be 

vouched for by either side. * * * 

***** 
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It is proper in the trial of a serious crime, * * * 

that the government present in Court the eye witnesses, 
that in the event they are not used by the prosecution 
they may be available to the accused or the Court. If 
some are not desired to be used by the prosecution at¬ 
tention of Court and Jury can be called to their presence 
and availability so as to rebut the criticism that truth 
may have been suppressed. It is not at all necessary to 
move the Court to introduce them as witnesses; accessi¬ 
bility to the accused, that he may interview and use 
them if he wishes, is enough. If he declines, then the 
right of the Court to call them arises, to be exercised 
according to his own discretion in aid of truth and justice 
and not on motion of either side. [Italics supplied.] 

The court and defense counsel were likewise informed, before 
the jury was sworn, that the Government, upon the authority 
of the Young case, supra, had issued subpoenas for the attend¬ 
ance of Joseph Lopez; Serna Sverdlove, alias Lena Powers; 
Clement DiGrazia; Regina Benezra; Isadore Appel, alias Bob 
Appel; William Kerner, and Mary Fernandez, alias Mary Far- 
num, alias Mary Morse. The court and defense counsel were 
further informed that the Government was unwilling to vouch 
for any of said persons and would therefore not call them as 
witnesses in its behalf. Each of said persons, excepting Sema 
Sverdlove, who was excused on a plea of illness, remained in at¬ 
tendance throughout the trial. None were called to testify 
(Tr. 27-34C 
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(1) as amended. Act of 1934 
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* * * shall be suspended until 
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of hostilities * * *” 


‘‘Whoever shall knowingly and 
wilfully * * * make or cause to 
be made any false or fraudulent 
statements or representations 

* * * in any matter within the 
jurisdiction of the United States 

* * * shall be fined * * * or 
imprisoned * * 


U. S. C. Title 18, Section 582; 
U. S. C. Supp. V, Title 26, 
Section 585 (1921 and 1926 
provisos) : 

Provided, however, that in for i 
offenses involving the defrauding 
or attempts to defraud the United 
States or any agency thereof, 
whether by conspiracy or not, and 
in any manner, and now indict¬ 
able under any existing statutes, 
the period of limitation shall be 
six years.” 


U. S. C. Title IS, Section SO (2), 
Act of 1918: 


“Whoever * * * for the purpose 
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and swindling or defrauding 

* * * the United States * * * 
shall knowingly and wilfully 

* * * make or cause to be made 
any false or fraudulent state¬ 
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Appellee’s Points I-IV). 

Appellant’s contention, in its main brief, that the statute 
of limitations has run on the first nine counts of the indict¬ 
ment herein is based on an analysis of two separate stat¬ 
utes, the question of whose correlation arises for the first 
time in an Appellate Court in this case. 

The first statute is U.S.C. Title 18, Section 590(a) 
clause 1 suspending the running of the statute of limita¬ 
tions in “offenses involving the defrauding or attempting 
to defraud the United States whether by conspiracy or not 
and in any manner.” This statute we submit is not ap- 
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plicable in any case unless two requirements are present 
as essential ingredients in the statute defining the offense: 
first, the purpose or intent to defraud the United States; 
and, second, pecuniary or property loss to the United 
States. These elements are requirements of the term “de¬ 
frauding” as employed in the suspension statute and the 
application of that statute to any substantive offense is 
dependent upon the presence of both of these elements in 
the substantive offense. If either is lacking the suspension 
statute is not applicable. 

The second statute analyzed in appellant’s main brief is 
U.S.O. Title 18, Section SO clause 2 punishing “whoever 
knowingly and wilfully makes * * * false or fraudulent 
statements * * * in any matter within the jurisdiction of the 
United States.” This is the statute defining the offense 
on which the indictment herein is based. In the case at 
bar, ■d omonot - ra te, re submit, t4wt neither the purpose or 
the intent to defraud the United States, nor pecuniary loss 
to the United States, is essential ingredient of the crimes 
charged in the indictment. Appellant’s position, there¬ 
fore, is that the requirements of the suspension statute 
are not met in the statute defining the offense; that, as to 
the nine counts alleging events which occurred more than 
three years prior to the indictment, the statute of limi¬ 
tations has barred prosecution, trial and punishment; [and] 
that the Court erred in its denial of appellant’s motions to 
dismiss, and subsequent motions to similar effect during 
and after trial. 

The government’s brief takes issue with each of these 
conclusions. It denies that the suspension statute is re¬ 
stricted in its scope to offenses which involve intent to 
defraud the United States and pecuniary loss to the United 
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States, and asserts that U.S.C. Title 18, Section 80, clause 
2 is a fraud statute whether or not intent to defraud and 
pecuniary loss to the United States may be involved (Brief 
for Appellant, p. 4, 25). Certain of its arguments in support 
of this position are, on their face, inaccurate and inappli¬ 
cable and require no answer. Other contentions, however, 
require clarification to demonstrate their fallacy. To these 
contentions we now turn. 

1. The contention that the decision of the Supreme 
Court in the Gilliland case, construing Section 80, clause 2, 
as amended in 1934. in which the word “defrauding” no¬ 
where appears, extended the meaning of “defrauding” in 
Section 590(a) clause 1 and rendered inapplicable decisions 
construing “defrauding”, as used in the analogous 1921 
and 1926 provisos and other statutes (ibid 30,17,11, 30,19). 

The government concedes that the 1921 and 1926 provisos 
are in all essential respects identical with clause 1 of Sec¬ 
tion 590(a) (ibid 12). It does not question the validity 
of the Noveck (271 U. S. 201) and related cases cited by 
appellant which hold that those provisos apply only if intent 
to defraud the United States gs an essential ingredient in 
the substantive offenses there involved. It argues, how¬ 
ever, that none of these cases dealt with Section 80 as 
amended in 1934 and that all were decided before the de¬ 
cision of the Supreme Court in the Gilliland case which 
enlarged the concept of fraud under that statute (Brief 
for Appelh&k, p. 11). It concludes, therefore, that the 
term “defrauding” in Section 590(a) (1) has been ex¬ 
tended by the 1934 amendment of Section 80, as inter¬ 
preted by the Supreme Court in the Gilliland case, so that 
the prior cases, construing defrauding as requiring intent 
to defraud, and pecuniary or property loss to the United 
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States, are no longer authoritative or controlling. 1 (ibid 
pp. 30-1, 17.) 

This, we submit, is a complete non-seqnitur. The Gilliland 
case did not involve the question of extending the period of 
limitations, did not construe “defrauding” as used in the 
1921 or 1926 provisos, and did not even refer to the Noveck, 
Scharton and related cases. The Gilliland case was con¬ 
cerned wholly with the interpretation of clause 2 of Section 
80 as amended, in which the word “defrauding” does not 
even appear. The plain truth of the matter is that the 
Gilliland case has nothing to do with the interpretation of 
Section 590 (a) (1), and the amendment of Section 80 can in 
no way alter or amend the term “defrauding”, as employed 
in Section 590(a)(1) or the analogous 1921 and 1926 pro¬ 
visos on which it was based. 

Section 590(a)(1) is a procedural statute separate and 
apart from the substantive offense defined by Section 80. 
The meaning of Section 590(a) (1) derived from its legisla¬ 
tive history, including the construction given to it under the 
analogous 1921 and 1926 provisos, determines whether or 
not it applies to suspend the running of the statute of limi¬ 
tations in any one of a number of substantive offenses. 
Whether or not Section 590(a) (1) suspends the running of 
the statute of limitations in an offense under Section 80, 
clause 2 depends upon whether the elements required by 
Section 590(a) (1) are present in the offense under Section 
80, clause 2, not vice versa. 

The government's contention on this point is thus clearly 
fallacious. 

'Just how “defrauding” is used in Section 590(a)(1), which was enacted in 
1942 and amended in 1944 can be “extended” by the 1934 amendment of Section 
80 or “interpreted” by the 1941 decision of the Supreme Court in the Gilliland 
case is a phenomenon which the government does not explain. 
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2. The contention that the legislative history of Act 
of August 24, 1942 reveals that Congress had in mind to 
suspend the r unning of the statute of limitations under the 
second clause of Section 80 as amended: 

In support of this contention the government cites the 
penultimate paragraph of Senate Report No. 1544, to ac¬ 
company H. R. 6484, which became the Act of August 24, 
1942 and was incorporated in Section 590(a) (1) as follows: 

“Your committee is of the opinion that action should 
be taken at this time to extend the limitation statute so 
that frauds may be discovered and punished even after 
the termination of the present conflict and to insure that 
the limitations statute will not under stress of present 
day events operate for the protection of those who 
would defraud or attempt to defraud the United 
States.” 

From this the government argues that the investigation, 
detection and prosecution of all types of frauds are equally 
difficult and time-consuming and that it is unreasonable to 
suppose that Congress meant the Department of Justice to 
take its time in proceeding against frauds involving 
pecuniary loss to the government arising out of war con¬ 
tracts, but to act as to all other types of fraud within the 
normal period of limitations, as though the country were at 
peace. f ,. t ' ) 

Underlying this argument are the assertions that Section 
80, clause 2 is a “fraud” statute, embracing all types of 
fraud, and that the case at bar involves fraud as an essen¬ 
tial ingredient both in its pecuniary and non-pecuniary 
sense. 

The question here at issue is not whether Section 80, 
clause 2 can be characterized in general language as a 
“fraud statute” or whether this is a “fraud” case, but 




whether the requirements of the term “defrauding” as em¬ 
ployed in the 1942 Act and incorporated in Section 590(a) 
(1) are met by the prosecution for false and fraudulent 
statements in this case under Section 80, clause 2. Such 
characterization is not a substitute for sound analysis. 2 

Apart from this consideration, however, the conclusion 
quoted by the government from Senate Report No. 1544 
is wholly unpersuasive in the light of the affirmative reason 
for the enactment of the 1942 Act set forth in the body of the 
report, which states in the identical langauge of the House 
Report (No. 2051): 

“The purpose of the proposed legislation is to suspend 
any existing statute of limitations applicable to of¬ 
fenses involving the defrauding or attempting to de¬ 
fraud the United States or any agency thereof for the 
period of the present war. Contracting for the United 
States is done through various agencies, including the 
departments and independent establishments and 
government owned and government controlled corpora¬ 
tions and frauds against all of these agencies are intend¬ 
ed to be embraced by the bill. 

“During the World War many frauds committed 
against the government were not discovered until the 
three year Statute of Limitations had almost expired 
and, as stated in the Committee report hereafter re¬ 
ferred to many of the alleged offenses were barred from 
prosecution. The general criminal statute (Rev. Stat. 
Sec. 1044) was amended on November 17, 1921, extend- 

3 The government seeks in another way to 'support this same argument by 
claiming that the courts have consistently held the fraudulent activities pro¬ 
scribed by Section 80, clause 2 as amended constitute a defrauding of the 
United States in the exercise of its lawful functions. The cases cited in sup¬ 
port of this assertion do not in fact sustain it. United States v. Kapp, 302 
U. S. 214, involved the construction of Section 80, clause 1 prior to its amend¬ 
ment in 1934 where the phrase “with the purpose and intent of * * * defraud¬ 
ing the United States” was included in the statute. This clause was deleted by 
the 1934 amendment. The remaining cases cited in footnote seven of the gov¬ 
ernment’s brief do construe Section 80, as amended, but none of them hold 
that the offenses involved constitute a' defrauding of the United States, t. *. fi 
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ing the period to six years in respect to offenses involv¬ 
ing frauds against the U. S. (42 Stat. 220 U. S. C. Title 
18, Sec. 582). This provision was repealed by the Act 
of December 22, 1027 (45 Stat. 51). 

“In connection with the World War legislation of this 
character, the committee Report (H. Rep. 365, 67th 
Cong.) stated the following: 

‘The Department of Justice has been engaged in the 
investigation and is now engaged in the investigation 
of various alleged offenses, consisting largely of 
frauds against the government which are claimed to 
have occurred during the war with Germany and 
since its conclusion. Many of those alleged offenses 
grew out of the contractual relation of the Govern¬ 
ment. with various persons and corporations engaged 
in the furnishing of military and naval supplies of 
various hinds. Many of these transactions require 
the most minute investigation to ascertain the exact 
facts, and in every case a considerable period must 
elapse before such facts may be gathered, from the 
files and other sources that the Department may 
know whether prosecutions are justified or not. In 
many cases, months and perhaps considerably long¬ 
er periods will be required for such investigations. 
Under the existing statute of limitations quoted above 
many of these alleged crimes are already barred and 
in all such cases under the law, no prosecutions can 
be had if any might be thought advisable. * # *’ 

“During normal times the present three year statute 
of limitations may afford the Department of Justice suf¬ 
ficient time to investigate, discover and gather evidence 
to prosecute fraud against the government. The 
United States, however, is engaged in a gigantic war 
program. Huge sums of money are being expended< 
for materials and equipment in order to carry on the 
war successfully. Although steps have been taken to 
prevent and prosecute frauds against the government , 
it is recognized that in the varied dealings , opportuni¬ 
ties will no doubt, be presented for unscrupulous persons 
to defraud the government or some agency. These 
frauds may be difficult to discover as is often true of 
this type of offense and many of them may not come to 
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light for some time to come. The laic enforcement 
branch of the Government is also busily engaged in its 
other duties, including the enforcement of the espion¬ 
age, sabotage and other laics.” (Italics supplied.) 

From these reports, it is evident that the affirmative rea¬ 
sons for the enactment of the 1942 Act were the difficulty 
and length of time involved in discovering, investigating 
and gathering evidence to prosecute frauds in connection 
with the huge sums of money expended by the government 
in war contracts for materials and equipment and the neces¬ 
sary preoccupation of the Department of Justice with the 
prompt enforcement of other laws, particularly those re¬ 
lating to the security of the nation in time of war, which 
prevented the discovery, investigation and prosecution of 
this type of war contracts fraud within the three year 
Xjeriod of limitation. Certainly, this is not unreasonable, 
although the government, faced, in the case at bar, with an 
untimely prosecution in a wholly different proceeding from 
that contemplated by the suspension statute may not con¬ 
sider the reasoning to its liking. Xor is this analysis of the 
House and Senate Reports mere negative evidence which 
does not serve to determine legislative intent, as the govern¬ 
ment contends, cf. U. 8. v. Cohn. 270 U. S. 330, 346-7. These 
reports, taken together with the other relevant evidence of 
the legislative intent, clearly illustrate that defrauding as 
used in Section 590(a) (1) requires as essential ingredients, 
pecuniary loss to the United States and the intent to de¬ 
fraud the United States which are not present in the prose¬ 
cution in the case at bar. 

As a matter of fact the instant case, if conviction is war¬ 
ranted, represents precisely the type of case in which the 
government should have acted with dispatch and within the 
three year period of limitations. For, if persons, such as 
appellant, are not proper persons to employ as war-service 
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appointees in a war-time agency, and if they have lied 
about their character and fitness for such employment, the 
government, as a matter of its own protection, ought 
promptly to have terminated their employment and punish¬ 
ed them for their crimes. On the other hand, the prosecution 
of war contract frauds presents no such pressing problem. 
As pointed out in the House and Senate Reports, the task of 
prosecuting war contractors for frauds committed in con¬ 
nection with war contracts is difficult and time consuming. 
If such prosecutions were required during the war, they 
might well have interfered with the more immediate prob¬ 
lems of the enforcement of laws relating to national secur¬ 
ity, with which the Department of Justice was busily con¬ 
cerned. Moreover, the prosecution of war contractors for 
defrauding the government at the time when they are en¬ 
gaged in producing material and equipment for the war 
effort might have the effect of slowing down war produc¬ 
tion. Such, at any rate, was the theory behind the policy 
adopted by the government during the war with respect to 
the stay of prosecutions under the anti-trust acts. Thus, 
the distinction which the government in its brief in this 
case considers unreasonable is one which, as a matter of 
policy, the government itself adopted during the war. The 
government’s appeal to reason on this score would have 
more persuasive if it had asked: “Is it reasonable to sup¬ 
pose that Congress meant the Department of Justice to 
take its time, as though the country were at peace, in 
prosecuting war service appointees, employed in war-time 
agencies, who have lied about their character and fitness 
for government employment during time of war?” So 
phrased, the question can be answered in only one way. 
We submit that the legislative history of the suspension 
statute fully justifies that answer. 
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3. The contention that clause 2 of Section 80, as 
amended, implicitly involves both the intent to defraud 
and pecuniary loss to the United States, although the gov¬ 
ernment need not allege or prove either element: (ibid p. 5). 

The government concedes that “under decisions inter¬ 
preting Section 80 Title 18, IT. S. C. neither purpose to de¬ 
fraud the United States nor pecuniary loss need be alleged 
or proven.’’ (Brief for Appellee, p. 10, ftn. 3). “Nor need 
the government establish proof of (a) intent to defraud or 
(b) pecuniary loss to the United States.” ( ibid p. 5). This 
concession, we submit, is fatal to the government’s case. 
For if these elements need not be alleged or proved, they 
are not essential ingredients of the offense, cf. Hagner 
v. United States, 285 U. S. 427, 431; Re. Lane , 135 U. S. 443; 
United States v. Noveck, 271 U. S. 201, 203. United States 
v. Presser, 99 F. (2d) SI9, and, therefore, Section 590(a) (1) 
is not applicable to suspend the running of the statute of 
limitations as to such offenses. 

This concession is not avoided by the government’s as¬ 
sertion that proof was introduced at the trial from which 
the jury could have found that the government suffered 
pecuniary loss and that, although not alleged or proved, 
the intent to defraud the United States was present and 
implicit in the conduct of appellant [Brief for Appellee, 
pp. 10 (ftn. 3), 27-8]. Such proof is not essential to the crime 
charged and may be rejected as mere surplusage. (Re. 
Lane, supra, United States v. Noveck, supra. United States 
v. Scharton, 285 U. S. 518, 521.) 

As pointed out in our main brief, the government tried 
this case on the theory that pecuniary loss to the govern¬ 
ment was immaterial and the Court charged the jury that 
“pecuniary loss to the government is not an element of the 
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offense, so that the government is not required to prove 
that the government suffered a pecuniary loss in connec¬ 
tion with the offense here charged.” (Brief for Appellant, 
pp. 32-33). The government’s present contention is patent¬ 
ly an attempt to run for the shelter of the suspension stat¬ 
ute under the umbrella of a pecuniary loss which is full of 
holes. 


The government, however, contends, paradoxically, that 
the legislative history of Section 80, clause 2 rebuts the 
position that neither the intent to defraud or pecuniary loss 
are essenial ingredients of the offense and that both of 
these elements are necessarily present in clause 2 
of Section SO, by virtue of the words “knowingly and wil¬ 
fully” which it asserts were substituted in the amendment 
(Brief for Appellee, pp. 25-26). 

A brief review of the legislative history of clause 2 of 
Section 80 readily demonstrates the fallacy in the govern¬ 
ment’s argument. 


The Act of 1918 (Section 
80 clause 2) which reads as 
follows: “Whoever * * • 
for the purpose and with 
the intent of cheating and 
swindling or defrauding 
the United States * * * 
shall knowingly and wil¬ 
fully * * * make or cause 
to be made any false or 
fraudulent statements or 
representations. ’ ’ 


The Act of 1934 (Section 
80, clause 2, as amended) 
reads as follows: “Who¬ 
ever shall knowingly and 
wilfully * * • make or 
cause to be made any false 
or fraudulent statements 
or representations.” 


It is apparent that the amendment of 1934 differs from 
the Act of 191S is only one respect, the elimination of the 
phrase “for the purpose and with the intent of cheating and 
swindling or defrauding the United States”. “Knowingly 
and wilfully” was not substituted for the phrase eliminated. 
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It was present in the Act of 1918 and was retained in the Act 
of 1934. 

That the “intent to defraud” is no longer an essential 
ingredient in Section 80, clause 2, as amended, is confirmed 
by an early phase of its legislative history. Historically, as 
pointed out in the Gilliland case, supra, the legislative his¬ 
tory of the amendment originated in a separate bill (H. R. 
8046 73rd Congress, Appendix A, pp. 95-96) which covered 
the same offenses as the Act of 1918 (Section 80, clause 2) 
and required the “intent to defraud the United States”. 
This bill was adopted by Congress but vetoed by the Presi¬ 
dent “for the reason that the offense as defined was covered 
by existing law which provided for more severe punish¬ 
ment than that proposed by the bill”. United States v. 
Gilliland, 312 U. S. 94. Thereafter a bill (H. R. 8912) to 
amend Section 35 of the Criminal Code of the United States 
was introduced which, as finally enacted and codified as 
18 U. S. C. Section 80, clause 2, entirely eliminated not 
merely “cheating and swindling” but also, contrary to 
the government’s assertion (Brief for Appellee, pp. 25-26), 
“with the intent and purpose of defrauding the United 
States.” 3 

Under these circumstances, it is obvious, and the cases 
so hold, that the elimination from the 1934 amendment of 


* The government contends that appellant’s brief is inaccurate in stating that 
the 1934 amendment first sought to include the words “with intent to defraud.’’ 
/5>ince these words were included in a separate bill. The inaccuracy, if any, 
is without significance. H. R. 8046, with which the legislative history of the 
amendment began, covered the offenses defined by the Act of 1918 but would 
have reduced the punishment provided by that Act. It would thus have oper¬ 
ated, presumably, as an implied repeal of that Act. The significant issue is 
not whether, technically, such a bill was an amendment or a replacement of the 
Act of 1918, but whether, in the legislative history of the 1934 amendment, the 
action on H. R. 8046 indicates the Congressional purpose to eliminate “intent 
to defraud the United States” as an essential ingredient of the amendment. 
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the phrase “for the purpose and with the intent of cheating 
and swindling or defrauding the United States” at the 
same time eliminated both the intent to defraud and 
pecuniary loss to the United States as essential ingredients 
of the offense, under Section 80, clause 2 as amended. 
United States v. Gilliland, supra. United States v. Presser, 
supra. Thus amended, Section 80 became what its framers 
intended it to be, a statute which would punish any false or 
fraudulent statement knowingly and wilfully made in any 
matter within the jurisdiction of the United States, without 
regard to the limitations of intent and pecuniary loss which 
had made the 1918 Act ineffective to achieve that purpose 
(United States v. Gilliland, supra). 


The government argues that “The conception of fraud 
against the United States formerly expressed in the statute 
by the words ‘with the intent * * * of defrauding the gov¬ 
ernment’ was retained by the 1934 amendment’s substitu¬ 
tion for said defrauding intent, the knowing and wilful 
making of false or fraudulent statements ‘in any matter 
within the jurisdiction of any department or agency of the 
United States’ ” (Brief for Appellee, pp. 5, 26, 29). This 
argument is patently erroneous. As noted above, “know¬ 
ingly and wilfully” was not substituted for the intent for¬ 
merly required under the 1918 Act. Those words were in 
the 1918 Act and were carried over to the 1934 amendment. 
Moreover, as this Court has had occasion to point out, with¬ 
in the last month, the word “wilful” generally means ‘no 
more than that the person charged with the duty knows 
what he is doing. It does not mean that in addition he 
must suppose that he is breaking the law.’ Fields v. United 
States, App. D. C. , decided October 27, 1947; 
United States v. Scharton, 285 U. S. 518; Townsend v. 
United States, 68 App. D. C., 223, 229, 95 F. (2nd) 352; 
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American Surety Co. v. Sullivan, 7 F. (2d) 605, 606; Evans 
v. United States, 153 U. S. 584, 587-592. Under the con¬ 
struction adopted in these cases, knowingly and wilfully 
can not conceivably be the equivalent of intent to defraud. 

Assuming arguendo , however, that “knowingly and wil¬ 
fully” means that a person charged with the duty acts 
with a bad purpose and must suppose that he is breaking the 
law, this construction lends no support to the theory that 
knowingly and wilfully is equivalent to “with intent to 
defraud”. A knowing and wilful purpose to violate a law, 
from which “with intent to defraud” has been stricken, 
can hardly operate as an amendment to that law and re¬ 
store to it an intent which Congress eliminated. Bridge- 
man v. United States, 140 Fed. 577, and United States v. 
Achtner, 144 F. (2d) 49, relied upon by the government to 
support this contention, are not in point. 

The Bridgeman case involved an indictment under R. S. 
5438 (U. S. Comp. St. 1901 p. 3674) charging a wilful at¬ 
tempt on the part of an Indian agent to obtain money from 
the government, based upon a false, fictitious and fraudu¬ 
lent claim, the false and fraudulent character of which was 
known to him. The Court there held that this indictment 
which did not allege the intent to defraud contained every 
element of the offense charged under the statute, which 
likewise did not require intent to defraud. After discuss¬ 
ing another statute which expressly did require such an 
intent, the Court added, in replying to “a suggestion that 
there was no direct allegation of an intent to defraud the 
government/’ that the indictment before it “necessarily 
imports an intent to defraud the government.” This, we 
submit, is, at the most, mere dictum. The case does not 
hold that intent to defraud the government is an essential 
ingredient of the offense. On the contrary, it holds that. 


though implied, it is not an essential element of the crime. 
Moreover, the case is one involving pecuniary loss to the 
government. It can thus have no application to the case at 
bar where the legislative history of the statute involved 
clearly shows that both the intent to defraud and pecuniary 
loss to the government were eliminated as essential in¬ 
gredients of the crime. 

The Acktner case likewise involved a statute (8 U. S. C. A. 
746(a) (18) in which the intent to defraud is not an ele¬ 
ment of the offense. It was there stated that “the word 
‘falsely’, particularly in a criminal statute, suggests some¬ 
thing more than mere untruth and includes ‘perfidiously’ 
or ‘treacherously’ * * * or ‘with intent to defraud’, as 
has been held with respect to the counterfeiting laws 
* * * ” But the counterfeiting cases cited in support of 
this statement expressly required intent to defraud. 
United States v. Otey, 131 P. 68, Kaye v. United States, 177 
F. 147, 151; and the reference in the Aclitner case as to the 
meaning of “falsely” was for the purpose of showing that 
a false representation of citizenship must be made to a 
person having some right to inquire. Obviously, this dic¬ 
tum as to the word “falsely” cannot serve to import into 
Section 80, clause 2, as amended, the element of intent to 
defraud, where that element has been eliminated from it by 
amendment. 

Finally, even if “knowingly and wilfully” should be con¬ 
strued as meaning with a bad purpose and bad purpose 
should further be construed as meaning not merely know¬ 
ingly and wilfully doing precisely what the statute forbids 
but also doing it “with intent to defraud”, appellant was 
entitled to a charge to the jury, properly defining these 
words out of which so much meaning has to be spelled. 
Screws v . United States, 325 U. S. 91, 104, 106-107. But the 
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court, in charging the jury in the case at bar, failed alto¬ 
gether to define “knowingly and wilfully”. It did charge 
the jury with respect to the meaning of “fraud”, “fraudu¬ 
lent” and “feloniously” (Appendix 41) but its instructions 
under these headings were clearly not definitive of the issue 
here raised. 

n. PREJUDICIAL ERROR IN THE ADMISSION OF 
EVIDENCE UNDER THE FIRST NINE COUNTS AND 
THE INVALIDITY OF THE LAST TWO COUNTS (In 
Reply to Appellee’s Point V). 

The srovernment contends 

■c 

1. That the evidence relating to the offenses charged, 
in the first nine counts was properly admissible and did not 
prejudicially affect appellant’s rights, even though prosecu¬ 
tion thereon was barred by the statute of limitations and 
such evidence involved proof of other similar and different 
crimes. 

The government contends that even though the statute 
of limitations barred prosecution of the offenses charged 
in the first nine counts, evidence relating to these counts 
was properly admissible on the trial of the last two counts 
to show appellant’s motive and state of mind and to meet 
the presumption of accident or mistake, and that even on 
appellant’s theory of the case the “harmless error” rule 
is applicable (Brief for Appellee, pp. 5, 32, 38). The gov¬ 
ernment recognizes the validity of the general rule that 
proof of an offense other than that charged in an indict¬ 
ment may not be received but claims that the disputed evi¬ 
dence falls within the recognized exception that proof of 
other crimes, both similar and different, are admissible 
upon the issue of motive or intent (ibid pp. 32-33). 
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As already indicated, none of the counts of the indictment 
in the case at bar allege any specific fraudulent intent and 
the government has conceded that the specific intent to 
defraud need not he alleged or proved herein (Point 1, 3 
supra). The issue of motive or intent can thus only be in¬ 
volved in this case if the words “knowinglv and wilfully” 
which are employed in the second clause of Section SO, as 
amended, require such intent. But, we have already shown 
that “knowinglv and wilfully” means no more than that 
the person charged with the duty knows what he is doing 
[United States r. Scharton , supra, Fields v. United States 

.... App. DC., decided October 27, 1947 (See Point I, 

3 supra)]. 

If it be assumed arguendo that these words also imply 
that he must know that he is breaking the law or is acting 
with a bad purpose, no issue of intent arises sufficient to 
permit the evidence under the barred counts to be admitted 
as an exception to the general rule, and, in any event, the 
jury was not charged as to such a construction of knowingly 
and wilfully. (Orloff r. United States . 153 F. (2d) 292, 295; 
Sereivs v. United States, supra). 

The cases cited by the government to support its position 
that the evidence under the barred counts is admissible on 
the issue of intent fall into two classes: either they refute 
the position altogether or they involve offenses under stat¬ 
utes which require, not merely a bad purpose, or a wilful 
intention to violate the law, but a specific intent which is an 
element of the offense. The following cases cited by the 
government in support of its position, in fact, refute it: 

In Railton v. United States, 127 F. (2d) 691 (Brief for 
Appellee p. 33) the indictment was laid under 18 U. S. C. A. 
Section 82, which provides that “whoever shall * * * take 
for his own use * * * with intent to steal or purloin, any 
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personal property of the United States * * # shall he fined."’ 
Evidence was admitted at the trial that defendant had 
engaged in other dishonesties not charged in the indict¬ 
ment. The Court reversed, stating: 

“It is logical to conclude, and very apt to he concluded, 
that because a man was dishonest once he will steal 
again. It is certainly ‘more probable' that a crooked 
official did steal than if he were an upright one. Yet 
our law forbids these very premises. It cannot be 
shown that the accused has committed other similar 
crimes to show that it is probable he committed the 
one charged. So his general bad character cannot be 
proven against him for that purpose, but only in reply 
to his own attempt to show in his defense a general 
good character. The collateral evidence in this case 
was admitted as a part of the Government's case in 
chief. The charge quoted was not directly excepted to, 
but we think in the circumstances of this case it was 
so clearly erroneous and harmful that it ought to be 
ground for a new trial." 

In Hubby v. United States , 150 F.(2d) 165, (Brief for 
Appellee p. 33) the indictment was for unlawfully dealing 
in narcotic drugs. Evidence was admitted at the trial as 
to similar offenses, not charged in the indictment. The 
Court reversed because of the improper admission of this 
evidence. 

In United States v. Kruleicich, 145 F.(2d) 76, (Brief for 
Appellee p. 35) which was a prosecution under U. S. C. 
Title 18, Sections 88, 398 and 399, for transporting a woman 
in interstate commerce for purposes of prostitution, evi¬ 
dence was admitted to prove the separate crime of rape by 
defendant. The Court reversed because of the error in 
admitting this evidence. 

On the other hand, in the cases cited by the government 
in which evidence as to other offenses was held to have been 
properly admitted, the statute involved in each case made 
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the specific intent an essential ingredient of the offense, 
the matter of intent was in issue in each case, and the jury 
was instructed as to the purpose for which the evidence of 
other crimes was admitted. 4 

Appellant’s position is that the evidence of both similar 
and different crimes adduced under counts which should 
not have been included in the indictment was collateral and 


prejudicial to the trial of the last two counts and vitiated 
its fairness and that thereby appellant’s rights were sub¬ 
stantially prejudiced. In addition to the cases cited in its 
main brief and the Railton, Hubby, and Krulewich cases 
supra, appellant points to Kcmpe v. United States, 151 
F.(2d) G80, which involved a prosecution under the Emer¬ 
gency Price Control Act, 50 U. S. C. A. Appendix Sections 


* United States v. Sebo, 101 1''. (2d) 889, prosecution under Section 201 of 
the Liquor Taxing Act of 1934, (now Sections 2803 (a) and 3321 (a) of In¬ 
ternal Revenue Code. U. S. C. Title 26). "Every person who removes, de¬ 
posits or conceals * * * any goods for or in respect of which any tax * * * 
is due, with intent to defraud the United States of such tax. United States v. 
Fazvcctt, 115 F. (2d) 764, indictment for knowingly, unlawfully and feloni¬ 
ously, selling counterfeit obligations of the United States, with the intention 
that the same should be interred, published and passed as true and genuine." 
Weiss v. United States. 120 F. (2d) 472, 122 F. (2d) 675 indictment under 
U. S. C. Title 18, Sections 88 and 338 for conspiracy and using the mails to 
defraud. United States v. 7 u pan ell i. 13j> F. (2d) 890 v indictment for con¬ 
spiracy and violation of Federal Liquor laws (apparently Section 201 of Fed¬ 
eral Liquor Taxing Act of 1934. See United States v. Sebo, supra) Kctten- 
bach v. United States, AOlLF. 377,. prosecution under R. S. 5209, 12 U: S. C. A. 
Section 592. “Any officer * * * who embezzles, abstracts or wilfully mis¬ 
applies any of the moneys of such Federal reserve bank * * * with intent to 
injure or defraud such Federal reserve bank * * * or to deceive any officer 
of such * * * bank * * * shall be guilty * * Moore v. United States, 
150 U. S. 57. Indictment for murder. Wood v. United States, 16 Pet. 342. 
Libel of information in rent under sixty-sixth section of Revenue Collection 
Act of 1799 (chapter 128) "That if any goods * * * of which entry shall not 
be invoiced at the actual cost thereof at the place of exporation, with design 
to evade the duties thereupon * * (Brief for Appellee pp. 32-5.) United 
States v. Colt, 190 F. 305. Prosecution for having used the United States 
mails in furtherance of a scheme to defraud, in violation of R. S. § 5480, as 
amended (U. S. Comp. St. 1901 p. 3696). t ( ■* , X.'X.'l (I i % r f 
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633, 2(a)(5), 5 and 925(b) 6 . Defendant was convicted of 
Laving knowingly, wilfully and unlawfully sold gasoline 
without receiving ration coupons and at a price higher than 
the maximum lawful price, as defendant well knew. Evi¬ 
dence was admitted at the trial that defendant had on other 
occasions not charged in the information sold gasoline at 
higher than ceiling prices and without receiving ration 
coupons. The government contended that the evidence of 
other offenses was properly admitted to negative mistake 
or accident and to prove wilful intent. The Court reversed 
for the error in the admission of such evidence, stating: 

“The offenses of which the defendant was convicted 
are misdemeanors. Proof of specific criminal intent 
to commit such an offense is not essential, and the 
use of the word ‘wilful’ in subsection 2(a)(5) of Sec¬ 
tion 633, 50 U. S. C. A. Appendix, the Second War- 
Powers Act of 1942, as amended, and in Section 925 
(b), 50 U. S. C. A. Appendix, the Emergency Price 
Control Act of 1942, as amended, does not require proof 
of such specific intent on the part of a defendant 

charged with an offense under the Acts. 

# # # 

“The testimony relating to conversations with the de¬ 
fendant referred, not to any act charged in the informa¬ 
tion, but to separate and independent transactions, 
although such transactions were similar to the ones 
charged to have been committed by the defendant. 
Likewise, the evidence of sales in the months preceding 
October 1944, tended to show that the defendant was 
guilty of offenses separate and distinct from the ones 

* ("Any person who wilfully performs any act prohibited, or wilfully fails 
to perform any act required by any provision of this subsection (a) * * *shall 
be guilty of a misdemeanor and shall upon conviction be fined not more than 
$10,000 or imprisoned for not more than one year or both.”) 

* (“Any person who wilfully violates any provision of Section 4 of this Act 
and any person who makes any entry false in any material respect in any 
documents or report required to be kept or filed * * * shall upon conviction 
thereof be subject to a fine of not more than $5,000, or imprisonment for not 
more than two years in case of a violation of Section 4(c) or for not more 
.han one year in all other cases, or to both such fine and imprisonment.”) 
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charged in the information. The prior offenses, if 
any, were not connected with the offenses for which 
the defendant was on trial. The fact that the other 
offenses were of a like nature and were offenses against 
the same statutes was not competent to prove that the 
defendant committed the acts charged in the informa¬ 
tion. 

* * 

“The language used by this court in Grantello v. United 
States, S Cir. 3 F(2d) 117, 119, is peculiarly applicable 
to the facts in this case. There the court said: * * 

It is neither competent, fair, nor .just to a defendant to 
receive evidence against him of like offenses to those 
charged in the indictment under which he is on trial 
where no question of his intent is in issue and no con¬ 
nection between such offenses and those charged is 
proved. Marshall v. United States, 2 Cir. 1.97 F. 511, 
513, 515, 117 C. C. A. 65; Scheinberg v. United States, 
2 Cir. 213 F. 757, 760,130 C. C. A. 271, Ann. Cas. 1914D, 
1258; Fish v. United States, 215 F. 544, 551, 552, 132 

C. C. A. 56, L. R. A. 1915A, 809.’ 

# * # 

“The general rule is the outgrowth of the long and 
sane experience, study and wisdom of jurists and law¬ 
givers. It is one of the distinguishing features of our 
commonlaw jurisprudence. An accused, whether guilty 
or not, is entitled to a fair and impartial trial of the 
charge against him. He may be a bad man generally 
and may have committed other crimes for which he 
has not been punished, but justice forbids his convic¬ 
tion except of the offense of which he is charged. The 
exceptions to the rule are well established and when 
properly applied are conducive to justice but should 
not be so extended as to destroy the rule.” 7 

Similarly, in a prosecution under the Fair Labor Stan¬ 
dards Act of 1938 Title 29, U. S. C. A., Section 201, 207, 
et seq., where the charge was wilful failure to pay overtime 
compensation, and shipping in interstate commerce with the 
help of underpaid employees, the Court held: 


’See also McLafjerl\ c. United States, 77 F. (2d) 715; Coulston v. United 
States 51 F. (2d) 178.' 
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“They were charged with specific violations of the 
statute and were entitled to be tried only for those 
offenses and upon nothing but competent evidence. 
Boyd v. United States, 142 U. S. 450, 12 S. Ct. 292, 35 
L. Ed. 1077. The general rule applicable to them is 
that evidence of the commission of a wholly separate 
and independent crime even though of the same nature 
is not admissible. Kempe v. United States, 5 Cir., 
20 F.(2d) 736. Sound policy in the administration 
of the criminal law underlies this well established 
principle and little is to be gained by pointing out that 
its exclusion can hardly be justified on the ground of 
irrelevancy. Nor should we fail to notice a plain error 
so far reaching because no objection was taken. Wiborg 
v. United States, 163 U. S. 632,16 S. Ct. 1127, 41 L. Ed. 
2S9; United States v. Atkinson, 297 U. S. 157, 56 S. ct. 
391, 80 L. Ed. 555: Gomila v. United States, 5 Cir. 
146 F. (2d) 372.” (United States v. Modern Reed and 
Rattan Co., 159 F. (2d) 658.) W-A Iju* ? /. *V . 

And, even where such evidence is admissible on the issue 
of intent, it is reversible error to fail to charge the jury 
to consider the evidence only upon that issue. Thus, in 
Orloff v. United States, 153 F. (2d) 292, where the indict¬ 
ment was for conspiracy to violate the internal revenue 
laws by manufacturing, dealing in, receiving, possessing 
and transporting tax-unpaid liquor with intent to defraud 
the United States, evidence of prior similar transactions 
was held to have been properly admitted. The Court re¬ 
versed the conviction, stating (ibid 295): 

“However, the testimony was admissible only upon the 
existence of fraudulent intent. Weiss v. United States, 

5 Cir. 122 F. (2d) 675; Wood v. United States, 16 Pet. 
342, 41 U. S. 341, 352, 10 L. Ed. 987. While the re¬ 
quest to charge was not a precise statement of the 
law it fairly apprised the court of the point made and 
required the court to charge the jury to consider the 
testimony only upon the question of guilty knowledge 
and intent to defraud the government. Richardson v. 
United States, 6 Cir., 150 F. (2d) 58, 66. The failure 
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to give this instruction constituted prejudicial error 
for which a new trial must be ordered. The appellant 
was entitled to a correct statement of the law from the 
court. Thomas v. United States, G Cir. 151 F. (2d) 
183.” 

I 11 the case at bar, the admission of evidence at the trial 
of other separate similar and different offenses, under 
counts which should not have been included in the indict¬ 
ment, was no more minor matter. In addition to the nine 
separate crimes on which appellant was convicted under 
those counts, there were numerous other offenses, as to 
which evidence was admitted, to prove the falsity of ap¬ 
pellant’s denials. Many of these other offenses, such as the 
advocacy of revolution, were highly inflammatory and 
prejudicial in nature. The testimony and exhibits con¬ 
cerning all these crimes cover many pages of the record. 
(App. 244-254, 101, 103-4, 116, 74-78, 10G-7, 112-113, 115- 
117, 64-269 passimi) 8 and there can be no question that this 
evidence had an overwhelming effect on the jury with re¬ 
spect to the issue of appellant’s guilt on the last two 
counts. 

Evidence was relevant to all the offenses charged. (Ap¬ 
pendix 35-42). 

In the circumstances of this case, the admission of such 
evidence or the failure appropriately to instruct the jury, 
constitutes grossly prejudicial error. 


\ 


' See also the charges at the interrogation before representatives of the 
Civil Service Commission, November 23, 1942, that appellant made false 
statements in 1939 to the WPA in New York City (Tr. 169-170) which the 
government unsuccessfully sought to confirm (Tr. 977-998). 
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2. That the last two counts are good and that, therefore, 
the judgment can be sustained. 

The government invokes the rule in United States v. 
Claasen, 142 U. S. 140, 146 that “a judgment upon an in¬ 
dictment containing several counts with a verdict of guilty 
on each, will be sustained if any count is good and sufficient 
in itself to support the indictment”, and contends that 
Counts X and XI are good and sufficient to support the 
judgment (Brief for Appellee, p. 39). 

Appellant contends that none of the counts in the indict¬ 
ment is good. Not only did the admission of evidence 
relating to other separate similar and different crimes 
under the first nine counts vitiate the fairness of the trial 
of the last two counts, but these counts themselves, in the 
light of the evidence thereunder, the instructions to the 
jury and the absence of pertinent regulations are inherently 
bad. 

These two counts, as the government admits, rest upon 
unsworn statements, not stenographicallv transcribed, made 
at a private conference which appellant himself requested 
(Brief for Appellee, p. 3). 

The record shows that the conference began with in¬ 
formal salutations, lasted for over two hours, and was 
never reduced to writing. There is conflicting testimonv 
as to whether or not it included a wide variety of other 
topics (Appendix 52, 55-59, 177-179). 

In the Gilliland case, supra , Section 80 (2) was upheld 
against the objection that the statute was invalid because 
of indefiniteness because “the reports required had been 
sufficiently described and the duty enjoined had been ade¬ 
quately defined.” Anyone presenting the required affidavits 






and reports to the Board set up under the pertinent 
regulations was suitably charged with notice of the 
consequence of knowingly and wilfully including therein 
any false and fraudulent statements ^312 U. S. 86, 91) 
(Italics supplied). In the case at bar, the statements on 
which the last two counts are based were voluntary and not 
required; the conference was at the request of appellant 
and not of any government agency. It was not held under 
any regulations, none were called to appellant’s attention, 
and none then in existence were pertinent to such a confer¬ 
ence or required a hearing in the case of a war-service 
appointee, appointed subject to a condition, such as appel¬ 
lant (Civil Service Rules and Regulations, Rules VII and 
XII, Civil Service Commission Department Circular No. 
323, February 28, 1942 issued under Executive Order, No. 
9063 (February 16,1942) and No. 9067 (February 20,1942)) 
and the appellant was not suitably charged with notice of 
the consequence of knowingly and wilfully making any false 
or fraudulent statements at such an informal conference. 

Under these circumstances the application of the statute 
in counts X and XI violated due process. Lauzetta v. New 
Jersey, 306 U. S. 451; Cohen Grocery Co. v. United States, 
255 U. S. 81. 

Nor was the absence of pertinent regulations, adequately 
defining a duty, cured by the nature of the charge to the 
jury (Screws v. United States, 325 U. S. 91). “The re¬ 
quirement that the act must be wilful or purposeful may 
not render certain for all purposes a statutory definition 
of a crime is in some respects uncertain. But it does relieve 
the statute of the objection that it punishes without warn¬ 
ing an offense of which the accused was unaware.” (ibid 
102 cf. Fields v. United States, .... App. D. C., de¬ 

cided October 27, 1947). 
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III. THE EXCLUSION OF RELEVANT, COMPE¬ 
TENT AND MATERIAL TESTIMONY SOLELY BE¬ 
CAUSE OF THE PRESENCE OF NINE NEGROES ON 
THE JURY [In Reply to Appellee ’s Points VIII and IX]. 

The government argues that if the Court was intemper- 
ately influenced by the combination of circumstances, at the 
trial, of three Negro prosecution witnesses testifying before 
a predominantly Negro jury, against a white defendant, 
such bias as might result would be expected to reveal itself 
in rulings unjustly favorable to a white defendant, and not 
to his damage, as is hefe claimed. (Brief for Appellee p. 
46.) We are concerned not with what might have resulted 
or would be expected to reveal itself but with what in fact 
did happen. What did happen, as shown by the record, was 
that the Court excluded otherwise admissible evidence, to 
the substantial prejudice of appellant, because of the 
Court’s apprehension that this predominantly Negro jury, 
was not competent to weigh the particular evidence in ques¬ 
tion. The Court, thereby applied a unitary standard ap¬ 
plicable only in this case, rather than a universal standard, 
applicable to any representative jury. That the applica¬ 
tion of such a unitary standard might have resulted in rul¬ 
ings favorable to defendant, under other circumstances, is, 
of course, immaterial. 

With respect to the excluded evidence, the government’s 
contentions which require a reply are: 

1. That the Court correctly excluded the evidence prof¬ 
fered by appellant with respect to police brutality, and a 
meeting at appellant’s home, as incompetent, irrelevant, 
immaterial, self-serving and prejudicial. (Brief for Ap¬ 
pellee pp. 47, 49-51.) 

The government argues that the evidence which appellant 
unsuccessfully sought to introduce to show the non-Com- 
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inunist nature of a meeting attended by Harper, appellant 
and others at appellant’s house was correctly excluded be¬ 
cause it could not serve to contradict Harper’s testimony 
about a meeting at appellant’s home, attended by Harper, 
appellant and others, which Harper characterized as a Com¬ 
munist Party meeting. (Brief for appellee pp. 49-50.) The 
basis of the government’s argument is that appellant placed 
the meeting about which he sought to testify in the middle 
or latter part of 1940, whereas Harper had placed the meet¬ 
ing about which he testified in the spring of 1941 ; that the 
record indicates that appellant was testifying to a meeting 
which occurred on the evening when he first made Harper’s 
acquaintance and Harper was testifying to a meeting which 
occurred after they had known each other for some time, 
and that there is nothing in the record to show that Harper 
may not have been at defendant’s home on more than one 
occasion, (ibid. 49-50.) 

The government, however, concedes that “Harper testi¬ 
fied concerning but one ‘meeting’ at the home of defend¬ 
ant” but seeks to avoid the force of this concession by argu¬ 
ing that “at no place in the record was Harper specifically 
asked nor did he state that he had been in defendant’s home 
but once” (ibid, p. 50 ftn. 18.) The record demonstrates the 
falsity of the argument. On cross examination, Harper 
was specifically asked: 

Q. And you have visited him at his home, haven’t 
you? 

A. I went to a meeting there. 

Q. You visited at his home. You went to his home 
didn’t you? 

A. To a meeting, yes. (Appendix 82.) 

Since only one meeting was involved and the testimony 
which appellant sought to give was in direct conflict on a 
material issue in the case with that given by Harper, 
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Cendant should have been allowed to give the proffered tes¬ 
timony. The exclusion of appellant’s testimony was clearly 
error. 

2. That the Court did not improperly limit the cross- 
examination of Drew. (Brief for Appellee, p. 51.) 

The government argues that since Drew’s role as a de¬ 
tective and undercover agent was already before the jury 
in Drew’s direct examination and appellant did cross ex¬ 
amine Drew as to his activities in personally organizing 
a branch of the National Negro Congress and soliciting 
others to join it, there was no limitation of cross exami¬ 
nation. (ibid 51, 54.) 

Drew’s testimony on direct examination showed not 
merely that he had been doing work as a member of the 
National Negro Congress in organizing a branch of the 
Congress on the East Side and had solicited others to join 
it, but that he composed leaflets for it, chaired its meetings, 
became the head of it, reported its members to the Police 
Department, and that thereafter it met its downfall. (Brief 
for Appellant p. 59; App. 76, 90-91, 97, 114-117.) 

Appellant was allowed only to begin the cross-examina¬ 
tion of Drew as to the first two of these activities and was 
prohibited by the Court from cross-examination as to the 
remainder, unless related to meetings which he attended 
with appellant. (App. 124-125.) The government’s asser¬ 
tion that appellant was not prohibited on cross examination 
from establishing that Drew headed the National Negro 
Congress is unsupported, as clearly appears from the only 
cross examination of Drew on this subject which was per¬ 
mitted by the Court. (Brief for Appellee pp. 6, 51-52.) 
Since Drew had testified on direct examination to all of 
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these activities, it was error to prohibit appellant from in¬ 
quiring into the same activities on cross examination, and 
to limit the cross examination to meetings which Drew at¬ 
tended with appellant. Heard v. United States 255, F. S29, 
S32, Simon v. United States 123 F. (2d) SO, 85 cert. den. 314 
U. S. 694, Alford v. United States 2S2, U. S. 6S7, 694. 

3. That Drew’s activities in the National Negro Con¬ 
gress about which appellant was not permitted to cross 
examine, would not have constituted misconduct tending 
to impeach or discredit, and that appellant’s characteriza¬ 
tion of Drew as an agent-provacateur is unwarranted. 
(Brief for Appellee pp. 51, 55-56, 66.) 

The government argues that since activities relating to 
the formation of a Branch of the National Negro Congress, 
the conduct of its affairs and its dealings with members of 
the Communist Party and other organizations were law¬ 
ful in every respect, such activities did not constitute mis¬ 
conduct and, therefore, did not, constitute a basis for im¬ 
peachment. (ibid pp. 55, 66.) 

This is a mistaken view and the government has cited no 
authority for it. Misconduct is not limited to unlawful ac¬ 
tivities but includes any matter, even though collateral, 
which has a tendency to show lack of honesty or truthful¬ 
ness, affecting character and credibility. Tla-Koo-Yel-Lee 
v. United States, 167 U. S. 274, 277, See Ewing v. United 
States, 77 App. D. C. 14,135 F. (2d) 633, 639-642, cert. den. 
31S U. S. 776. 

In the instant case, Drew’s activities, about which ap¬ 
pellant was not permitted to cross examine, clearly affected 
his character and credibility, whether or not they were un¬ 
lawful. He had certainly exceeded his authority in organiz¬ 
ing and creating a branch of an organization, designated as 
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“subversive,” which he had merely been assigned to inves¬ 
tigate (Appendix 64-66,70) and his solicitation of member¬ 
ship in such an organization not only bordered on entrap¬ 
ment, but enabled him to increase his personal standing 
with the New York Police Department as an under-cover 
agent by reporting to his superiors, members who would 
presumably not have joined a “subversive” organization 
and “subversive” activities which would not otherwise 
have existed, but for Drew. His double role, under a false 
name and fictitious identification, as the head of the local 
branch of the organization, the chairman of its meetings, 
the author of its pamphlets and as an under-cover agent 
making nightly reports to the Police Department (Appen¬ 
dix 90-91) on all the activities of that organization can 
hardly be said not to have affected his credibility, particu¬ 
larly when that double role reacted to his personal advan¬ 
tage. His activities in this respect, we submit, can fairly 
be characterized as those of an agent provacateur (cf. 
Colyer v. Sheffington, 265 F. 17, 69). Appellant was entitled 
to show all of this to the jury on cross examination, and 
the denial of this right was prejudicial error. 

The government takes issue with appellant’s use of 
Drew’s self-contradictory testimony to show a further 
basis for the proposed cross examination of Drew’ on credi¬ 
bility, and in one respect characterizes as “absolutely un¬ 
true” appellant’s asserted quotation from the record. 
(Brief for Appellee pp. 55-56 ftn. 19; cf. Brief for Appel¬ 
lant pp. 61-62.) It is undisputed that Harper had testified 
that he had ceased to be a member of the Communist Party 
in 1938 and that Drew had testified that Harper had en¬ 
gaged in no Communist Party activities or meetings with 
Drew that the latter recalled and that he did not know that 
Harper was a member of the Communist Party in 1940 and 
1941. The contradiction in Drew’s testimony arises out of 
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his further testimony admitting that he had on numerous 
occasions in 1940 and 1941 made reports and statements 
that Harper was a comrade, a term applied only to Com¬ 
munist Party members (December 1940) that Harper and 
Drew were responsible to the Communist Party (May 28, 
1941) that Harper outlined the role of the Communist 
Party in connection with the Congress (May 28, 1941) and 
that Harper was a member of the Communist Party, Sixth 
Assembly District (August 24, 1940 or 1941) (Appendix, 
90-91, 127-129, Tr. 664, 666). It is this latter statement by 
appellant which the government challenges as “absolutely 
untrue” and, in fact, contradicted by Drew’s testimony that 
he did not know that Harper w^as a member of the Com¬ 
munist Party. (Brief for Appellee, pp. 55-56, ftn. 19.) The 
statement, however, is quite accurate, and the self-contra¬ 
diction in Drew’s testimony is precisely the point urged by 
appellant on the Court as a basis for the proposed cross 
examination of Drew which the Court refused to permit. 
(Appendix 124.) 

Contrary to the government’s assertion that the state¬ 
ment is “absolutely untrue,” the record shows that on cross 
examination Drew was asked: 

Q. I will ask you whether or not on August the 24th, 
you made a statement, written or oral, that the com¬ 
rades at a party at Jean Madof’s, 408 East 10th Street, 
included Bob Appel, Frances Sutton, Louis Harper, 
Elsie Harper, all members of C. P., 6th A. D. 

A. Yes, sir * * * (Tr. 666.) 

Q. By the way, when you use the initials, C. P., you 
mean Communist Party? 

A. I do (Appendix 128) * * * The Communist Party 
has several sections that are located throughout the 
city within Assembly Districts. They take the same 
numerical number of’Assembly District as is alloted by 
the City * # * (Appendix 101). 







32 


4. That even if the Court had permitted unrestricted 
latitude in the cross examination of Drew and the jury did 
disbelieve Drew’s testimony in its entirety, there is, none¬ 
theless, ample evidence in the record, independent of the 
testimony of Drew, Harper, or Hewitt (the only witness 
who testified as to the falsity of appellant’s denials) to fully 
support the conviction on counts III and IV. (Brief for 
Appellee, pp. 6. 56-57). 

This argument is based on a mistaken premise^ince the 
Court did refuse to permit proper cross examination of 
Drew. -Ris testimony went to the jury, undiscredited 
thereby. This was prejudicial error, and it is immaterial 
that there may have been evidence, had the prejudicial error 
not been committed, to support the conviction on counts 
three and four. Lindsey v. United States, 77 App. D. C. 1, 
133 F. (2d) 36S; Hanger et al., v. United States, 81 App. 
D. C. 40S, 160 F. (2d) 8; Alford v. United States, supra. 

Morevover, if appellant had been allowed proper latitude 
in the cross examination of Drew the effect would clearly 
have been entirely to discredit the principal witness for 
the government, whose testimony was essential to support 
a conviction on each of the eleven counts of the indictment, 
and “It cannot be assumed # * * that the cross examination 
would, if appellant’s counsel had been allowed to pursue 
it, have been unsuccessful in its attack * * Lindsey v. 
United States, 133 F. (2d) 372, 377. 

Respectfully submitted, 

ARTHUR GARFIELD HAYS, 
ALLAN R. ROSENBERG, 
Attorneys for Appellant. 

Charles E. Ford, 

Osmond K. Fbaenkel, 

Warren L. Sharfman, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9595. 


Carl Aldo Marzani, Appellant, 
v. 

United States of America, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AMICUS CURIAE. 
Of the Civil Rights Congress. 


The Civil Rights Congress is a national organization dedi¬ 
cated to the defense of civil liberties in America. Its sole 
concern is the protection of the fundamental freedoms guar¬ 
anteed by the Constitution of the United States against in¬ 
fringement by government, officials of government, or by 
individuals. Believing as it does that “under our constitu¬ 
tional system, courts stand against any winds that blow as 
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havens of refuge for those who might otherwise suffer be¬ 
cause they are helpless, weak, outnumbered, or because 
they are non-conforming victims of prejudice and public 
excitement” (Chambers v. Florida, 309 U. S. 227, 241 
(1940)), the Civil Rights Congress is submitting this brief 
amicus curiae in the appeal herein. 

The case of Carl Aldo Marzani has become of public con¬ 
cern. In the halls of Congress, it has been stated: “The 
latest sordid episode in the decline of human freedom in 
our beloved country is the conviction of Carl Marzani . . . 
He was not charged with treason, or with sedition, or even 
with perjury. He was, instead, indicted under a statute 
which this Congress adopted to safeguard the Government 
against fraud by war contractors.” (Remarks of Hon. 
Adolph J. Sabath of Illinois, in the House of Representa¬ 
tives, July 20, 1947.) In the public press, Mrs. Eleanor 
Roosevelt, at present a member of the American delegation 
to the United Nations stated: “This man (Marzani) a 
month after resigning from the State Department, was dis¬ 
charged and then indicted under an act of Congress, passed 
in 1944, which extended the Statute of Limitations three 
years after the cessation of hostilities in case of fraudulent 
war contract claims, hie is not accused of having tried to 
defraud the Government, but is accused of falsely denying 
certain statements made in 1940 and 1941 ... As to his 
innocence or guilt, I know nothing, but on reading the ar¬ 
ticle (Article of I. F. Stone written for the newspaper PM), 
I feel that our civil liberties are being endangered. Through 
fear and undisciplined prejudice, we are becoming the very 
thing which -we have condemned other people for being. 
It is time we took a look at ourselves and made up our 
minds that we can no longer joke about questions of race 
prejudice or religious differences. And even if we do not 
agree with the political beliefs held by some, we must not 
reach a state of fear and hysteria which will make us all 
cowards. Either we are strong enough to live as a free 
people or we will become a police state. There is no such 
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thing as being a bystander on these questions.” A former 
Vice-President of the United States, Mr. Henry Wallace 
publicly decried the conviction of the defendant. “Marzani 
served his country well during the war. He had alreadv 
resigned and left his government post when he was ‘fired’ 
and indicted under a statute designed to protect the govern¬ 
ment from war contracts frauds.” 

The central theme running through all of these public 
statements by distinguished citizens is not difficult to dis¬ 
cern : this case appears to be another instance of the oppres¬ 
sive use of a criminal statute to stifle free thought and ex¬ 
pression. If these sentiments have verity in fact, then, it 
is respectfully submitted this Court may appropriately act 
to bring this proceeding to a close. The Supreme Court of 
the United States has recently stated: 

“But it is said that Thomas urged and invited one 
and all to join his union, and so he did. This, it is said, 
makes the speech something else than a speech; it has 
been found by the Texas courts to be a ‘solicitation’ 
and therefore its immunity from state regulation is 
held to be lost. It is not often in this country that we 
now meet with direct and candid efforts to stop speak¬ 
ing or publication as such. Modern inroads on these 
rights come from associating the speaking with some 
other factor which the state may regulate so as to bring 
the whole within official control . . . Speech of political 
malcontents is sought to be reached by associating it 
with some variety of ‘sedition’. Whether in a partic¬ 
ular case the association or characterization is a proven 
and valid one often is difficult to resolve. If this Court 
may not or does not in proper cases inquire whether 
speech or publication is properly condemned by asso¬ 
ciation, its claim to guardianship of free speech and 
press is but a hollow one.” (Concurring opinion of 
Jackson, J. in Thomas v. Collins . 323 U. S. 516, 546 
(1945).) 

We submit from a reading of the indictment and the rec¬ 
ord herein that Carl Marzani was convicted and sentenced 
to imprisonment, not because of an alleged misstatement 
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made by him concerning his political affiliations and activi¬ 
ties, but because of the beliefs he entertained concerning 
“things that touch the heart of the existing order”. (Board 
of Education v. Burnette , 319 U. S. 624, 642 (1943).) Mar- 
zani’s loyalty to the Government in the critical years when 
lie served it is indisputed. His entire record was most 
honorable, and he was the recipient of continual praise from 
officers of the highest rank during his war service. Xo 
claims of incompetence, inefficiency or dishonesty were ever 
made against him. On the contrary, the record appears to 
establish that he was a loyal, untiring worker in the cause 
which all Americans had so vital a stake. Xo claim has 
ever been made that he misled anyone concerning his com¬ 
petency or loyalty. Xo claim is made that the Government 
was injured directly or indirectly by Marzani’s activities; 
on the contrary, the testimony of his superiors points only 
to the conclusion that the Government gained considerable 
benefits from his services. 

Under these circumstances to indict this same man in 
1947 for alleged misstatements made in 1942 and 1943 
solely concerning his political activities in 1940 by re¬ 
sorting to a law upon which the statute of limita¬ 
tions had run; to then fall back on another statute which 
tolled the statute of limitations in cases involving war con¬ 
tractors; and to finally resort to further charges on the 
basis of casual oral conversations between the defendant 
and a supervisor in 1946 concerning the same stale matters 
which three different agencies of government had years be¬ 
fore investigated and found to be no bar to the appellant’s 
employment, can lead to only one conclusion—that the de¬ 
fendant was indicted not for what he did, but for what he 
believed. Here, indeed, is another “monument to man’s 
intolerance of man”. (Bridges v. Wixon, 326 U. S. 135, 
157 (1944).) 

Freedom of thought and speech is “the matrix, the in¬ 
dispensable condition, of nearly every other form of free¬ 
dom. With rare aberrations a pervasive recognition of that 
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truth can be traced in our history, political and legal.” 
(Palko v. Connecticut, 302 U. S. 319, 326 (1937).) In this 
country our courts have more than once admonished that 
thought and expression can no longer be silenced either by 
resort to the medieval torture chamber or the refinements 
of the third degree. Our founding fathers were not them¬ 
selves unaware of the use of legal forms to punish un¬ 
palatable speech. For example, “the framers of the Con¬ 
stitution of the United States were aware of the fact that 
constructive treasons had been employed to exterminate 
political offenders in England” (Ploscowe, Morris in 
Encyclopedia of the Social Sciences, vol. XV, p. 95). And 
so they abolished that abuse. The First Amendment was 
written by men who “intended to wipe out the common law 
of sedition, and make further prosecutions for criticism of 
the government, without any incitement to law-breaking, 
forever impossible in the United States of America”. 
Chafee, Free Speech (1941), p. 21. Thus ended the use of 
seditious libel as a means of stifling libertv. Other forms 
have been used—unlawful assembly, rioting, assault, insur¬ 
rection—but always the courts have been quick to pierce 
the veneer where form and content were inseparable. 

We urge upon the court a consideration of this basic 
issue. The argument is sometimes made that motives which 
impel a prosecution are irrelevant. This can never be true 
when the claim is made that fundamental constitutional 
liberties are being infringed. We submit that they are 
being infringed in this case. The charge of deceit concern¬ 
ing one’s political beliefs belongs to heresy trials—and “we 
have passed beyond that stage in political development 
when heresy-hunting is a permitted sport” (Charles Evans 
Hughes before the New York Assembly Judiciary Commit¬ 
tee, 1920). 

Respectfully submitted, 

Samuel Rosenwein, 

Counsel, Civil Rights Congress. 


Joseph Forer, 
Of Counsel. 





